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Delivery and Incomplete Checks 


Editorial Staff of The Banking Law Journal 
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Conclusive presumption of delivery. 
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Presumption against delivery. 
Conditional delivery. 
Delivery of check by mail. 


Delivery of check on Sunday. 


Incomplete delivered checks under the Negotiable In- 
struments Law. 


Incomplete checks not delivered under the Negotiable 
Instruments. Law. 


§ 3.11. Incomplete checks under the Uniform Commercial Code. 


§ 3.1. Necessity of delivery. The delivery of a check means 
the transfer of possession of it, actual or constructive, from one 
person to another with intent to transfer the title thereto. De- 
livery is the final step essential to the inception of a check as a 
' binding contract. Every contract on a negotiable instrument is 
incomplete and revocable until] the delivery of it for the purpose 
of giving it effect. Under the Negotiable Instruments Law, the 
mere drawing of a check, which the drawer retains in his posses- 
sion, forms no contract and no person, except a holder in due 
course, can gain an enforceable right therein until it has been 
actually delivered by the drawer, or by some one acting in his 


This article is the seventh of a series to be incorporated in a book on the 
law of negotiable instruments. 
787 
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behalf.t| The cases support this statement.* So, where a check 
was handed over by a lawyer contrary to instructions it was held 
that there was no legal delivery, and that the check was void in 
the hands of the payee.* ; 

In an Oregon case it appeared that a person who purchased 
from the defendant bank two drafts drawn on another bank intend- 
ing to make gifts of the drafts to the payees named therein, died 
without delivering the drafts to the payees. It was held that the 
payees had acquired no interest in the drafts for the reason that 
there had been no delivery and that the executrix of the decedent 
was entitled to receive from the defendant bank the money repre- 
sented by the drafts upon surrendering them for the use of the 
defendant.* 

There are cases in which, although there has been no actual 
delivery, there are facts present which warrant a presumption 
of delivery, and these will be referred to later.® 

The Code covers the N.I.L. provision as to necessity of de- 
livery with a statement that any person not having the rights of 
a holder in due course takes an instrument subject to the defenses 
of “non-delivery or delivery for a special purpose.”® It would 
appear that no change in substance is intended, although the Code 
treatment is, language-wise, considerably shortened. The first de- 
livery of a check is also spoken of as the “issuance” of the check.’ 


1. The first two sentences of N. I. 140 Atl. 445, aff'd 148 Atl. 318; Linick 
L. §16 read: “Every contract on a_ v. Nutting & Co. (1910) 140 App. 





negotiable instrument is incomplete 
and revocable until delivery of the 
instrument for the purpose of giving 
effect thereto. As between immedi- 
ate parties, and as regards a remote 
party other than a holder in due 
course, the delivery, in order to be 
effectual, must be made either by or 
under the authority of the party mak- 
ing, drawing, accepting or indorsing, 
as the case may be; and in such case 
the delivery may be shown to have 
been conditional, or for a special pur- 
pose only, and not for the purpose of 
transferring the property in the instru- 
ment.” 

2. Reese v. State (1942) 192 Miss. 
147, 5 So. (2d) 236, 59 B. L. J. 265; 
Prudential Ins. Co. v. Fidelity-Union 
Trust Co. (1928) 102 N. J. Eq. 281, 


Div. 265, 125 N. Y. S. 93, 27 B. L. J. 
105; Empire Trust Co. v. President, 
etc. Manhattan Co. (1916) 97 Misc. 
694, 162 N. Y. S. 629, 34 B. L. J. 
107, aff'd 180 App. Div. 891, 166 
N. Y. S. 1003. 

3. Hoit v. MclIntire (1892) 50 
Minn. 466, 52 N. W. 918, 22 B. L. J. 
228. 

4. Gellert v. Bank of California 
(1923) 107 Or. 162, 214 Pac. 377, 40 
B. L. J. 527. 

5. See infra §§3.3 and 3.4. 

6. U. C. C. §3-306 (c). The major 
substantive Code change from the N. 
I. L. rule relates to the effect of non- 
delivery of an incomplete instrument. 
See infra §§3.10 and 3.11. 

7. Under both the Code and the 
N. I. L., the first delivery of an instru- 
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§ 3.2. What constitutes delivery. “Delivery” is defined in 
the Negotiable Instruments Law as “transfer of possession, actual 
or constructive, from one person to another.” The Uniform Com- 
mercial Code states that delivery with respect to instruments 
“means voluntary transfer of possession.” ® 

In order to constitute a complete and valid delivery both 
parties must join in the transaction. This point is well illustrated 
by a holding that merely leaving a check on the desk of the clerk 
of the party for whom the check was intended, without the clerk's 
knowledge, does not constitute a delivery.® 

In a Maryland case it appeared that the defendant drew a 
check payable to the order of his daughter and delivered it to 
the daughter's husband, telling the latter not to deposit it until 
he, the drawer, should give the word. It was held that the 
daughter could not enforce the check against her father.’ 


Where the drawer of a check dies before it has been delivered 
to the payee the instrument becomes a nullity and it cannot 
thereafter be delivered by the drawer’s representatives so as to 
make it a binding obligation. Thus, where a member of a mutual 
benefit association drew a check in payment of his dues, but did 
not deliver it to the association, it was held that his next of kin 
could not, after the drawer’s death and after the time for payment 
of dues had elapsed, deliver the check to the association and 
thereby become entitled to participate in the death benefit fund." 


The handing of a check by the drawer to his agent, for the pur- 
pose of having it delivered to the payee, does not constitute a 
delivery to the payee. This was held in a case where the holder 
of an endowment policy applied to the company by which it was 
issued for a loan thereon. The company handed the check in 
question to its agent, who induced the payee to indorse it in the 


ment (normally from the drawer to 
the payee) is also referred to as the 
issuance of the instrument. “Issue” 
is defined in U. C. C. §3-102 (1) (a) 
and N. I. L. §191. 

8. N. I. L. §191 and U. C. C. 
§1-201 (14). 

9. Kinne v. Ford (1868) 52 Barb. 
(N. Y.) 194. The court said: “If 
the clerk, for any reason, did not 
consent to the delivery of the check, 
either from mental infirmity or lack 


of attention, or any physical inca- 
pacity, there was no delivery to him 
in law.” 

10. Poland v. Chessler (1924) 145 
Md. 66, 125 Atl. 536, where the court 
said: “A check which is not to be 
used except at the pleasure of the 
drawer manifestly cannot be made 
the subject of a suit as between the 
original parties.” 

11. Drum v. Benton (1898) 13 
App. D. C. 245. 








740 THE BANKING LAW JOURNAL 


belief that he was signing a voucher, cashed the check and 
absconded with the proceeds. It was held that there had been 
no valid delivery to the payee, that there had been no payment 
by the company to him and that he was therefore entitled to the 
return of his policy and to have the note, which he had given 
for the loan, delivered up and cancelled’? But where a check 
was delivered by the defendant to the plaintiff's agent, in part 
payment for an automobile, it was held that there was a sufficient 
delivery of the check, although the parties intended at the time 
that the check given was to be replaced by another one. It ap- 
peared that the defendant drew the check on a blank form of a 
bank other than his own bank. The plaintiff's agent agreed to 
hold the check until the defendant could return to his office and 
deliver in its stead a numbered check from his own check book. 
‘ The defendant subsequently undertook to cancel his order for the 
automobile, but it was held that he was liable on his check." 


Even though the payee hands the check back to the drawer, 
the delivery may be valid if it appears that the drawer holds the 
check after such redelivery merely as the agent or trustee of the 
payee, as, for instance, where the payee indorses the check to 
another and then returns it to the drawer for the purpose of hav- 
ing it forwarded to the person to whom it was indorsed. If the 
drawer, in such a case, fails to forward the check as agreed, he 
will be liable to the payee." 


A constructive delivery of a check may be effected by the 
drawer’s direction to a third person in actual possession of the 
instrument to deliver it or to hold it for the payee, so that the 
payee becomes the owner of the check. To illustrate, Bergmann 
drew a check to the order of Litt, caused the latter to indorse 
it to the order of the plaintiff and instructed him to deliver it 
to the plaintiff. It appears that someone forged the plaintiff's 
indorsement and deposited the check in the defendant bank by 
which it was collected from the drawee. It was held that there 
was a valid constructive delivery of the check and that the de- 
fendant bank was liable to the plaintiff for its amount. 


12. Barry v. Mutual Life Ins. Co. 14. Behrens v. Kruse (1916) 132 

(1912) 211 Mass. 306, 97 N. E. 779. Minn. 69, 155 N. W. 1065, 156 N. 
Ww. 1. 

13. American Automobile Co. v. 15. Wolfin v. Security Bank (1915) 

Perkins (1910) 83 Conn. 520, 77 Atl. 170 App. Div. 519, 156 N. Y. S. 474, 

954, 28 B. L. J. 39. aff'd 218 N. Y. 709, 113 N. E. 1068. 


as 
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The delivery of a check to one of two or more payees operates 
as a delivery to all.'® 


§ 3.3. Rebuttable presumption of delivery. It is not neces- 
sary that the holder of a check, in bringing an action thereon, 
establish in the first instance by positive proof that the check was 
properly delivered by the drawer, in order to recover. When a 
person’s signature appears on a check and the check is no longer 
in his possession, the N.I.L. presumes a valid and intentional de- 
livery by him.” 

As between the immediate parties to the check, that is in 
an action brought by the payee against the drawer, or in an 
action by a remote party other than a holder in due course, this 
presumption of a valid delivery may be rebutted. The drawer 
may show, by way of defense, that there was no valid delivery. 
The burden is, of course, upon the drawer to completely establish 
want of proper delivery. In an instance where the drawer failed 
to make out this defense, the action was brought by the payee 
of a check for $10,000, who was a physician, after the death of 
the drawer. The physician alleged that the check was given for 
services rendered. In an attempt to defend on the ground that 
there had been no delivery, the administrator showed that the 
check was in the writing of the payee and that the decedent was 
accustomed to have about him checks signed in blank. From 
this it was argued that the payee might have surreptitiously ob- 
tained a check signed in blank and filled it in. But it was held 
that this evidence was not sufficient to establish want of delivery 
and that the payee was entitled to recover under the provision of 
the Negotiable Instruments Law, to the effect that a valid and in- 
tentional delivery is presumed in such a case until the contrary 
is proved.'® 

In a New York case it appeared that a check after being cer- 
tified was delivered by the bank to the wrong party. This party 


16. Spaulding v. First Nat. Bank 
(1924) 210 App. Div. 216, 205 N. Y. 
S. 492, 41 B. L. J. 674, aff'd 239 N. 
Y. 586, 147 N. E. 206; House-Evans 
Co. v. Mattoon Transfer & Storage 
Co. (Okla., 1954) 275 Pac. (2d) 268, 
72 B. L. J. 121. 


17. The final sentence of N. I. L. 


§16 reads: “And where the instrument 
is no longer in the possession of a 
party whose signature appears there- 
on, a valid and intentional delivery 
by him is presumed until the con- 
trary is proved.” 

18. Moak v. Stevens (1904) 45 
Misc. 147, 91 N. Y. S. 903, 27 B. L. 
J. 499. 
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took it to a trust company which was named as payee and re- 
ceived the amount in revenue stamps. It was held that the trust 
company could not recover against the certifying bank because 
there had been no delivery of the check. There was no delivery be- 
cause drawer had authorized delivery only upon condition that the 
trust company sell and deliver stamps to the drawer and the trust 
company failed to do this. The presumption as to delivery could 
be rebutted because the trust company, under the circumstances, 
was not a holder in due course.’® 

The Uniform Commercial Code reaches what is probably the 
same substantive result as the Negotiable Instruments Law, but 
by the device of providing as follows: “When signatures are ad- 
mitted or established, production of the instrument entitles the 
holder to recover on it unless the defendant establishes a defense.” 2° 


§ 3.4. Conclusive presumption of delivery. In an action 


brought by the payee of a check, or an action by a remote party 
other than a holder in due course, the presumption of a valid de- 
livery may be rebutted. On the other hand, where the instrument 
is complete and in the hands of a holder in due course, a valid 


delivery thereof is conclusively presumed. This is the provision 
of the Negotiable Instruments Law.*? 

Under the N.I.L. a man may draw his check in complete form 
and leave it upon his desk. It may be blown from the window 
and picked up on the street, or a thief may enter and carry it off. 
There is no actual delivery in such a case. But, if the check 


19. Empire Trust Co. v. President, 
etc. Manhattan Co., supra note 2. 

20. U. C. C. §3-307 (2). The ex- 
planation for the changed approach 
is given in Comment 4 to the pre- 
ceding section, U. C. C. §3-306, which 
states: “. . . The fourth sentence [of 
N. I. L. $16] is omitted in favor of 
the rule stated in the following sec- 
tion, [U. C. C. §3-307] which places 
the full burden of establishing the 
defense of non-delivery, conditional 
delivery or delivery for a special pur- 
pose upon the defendant, and makes 
any presumption unnecessary.” 

It might also be noted that U. C. C. 
§1-201 (8) defines “Burden of es- 


tablishing” a fact as meaning “the 
burden of persuading the triers of 
fact that the existence of fact is more 
probable than its non-existence.” 

The New York Law Revision Com- 
mission has remarked: “No change 
in New York Law is probably in- 
volved.” State of New York Law 
Revision Commission, Legislative Doc- 
ument (1955) No. 65 (D) p. 205. 

21. N. I. L. §16, third sentence, 
reads: “But where the instrument is 
in the hands of a holder in due course, 
a valid delivery thereof by all parties 
prior to him so as to make them 
liable to him is conclusively pre- 
sumed.” 
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happens to be drawn payable to bearer, so that it may be dis- 
posed of without forging the payee’s indorsment, and it is ne- 
gotiated to a holder in due course, or is paid by the drawee bank 
without negligence, a valid delivery is conclusively presumed and 
the drawer will be held liable. And if the check is payable to 
order and is stolen by the payee, indorsed by him, and negotiated 
to a holder in due course, the holder will be entitled to recover, 
notwithstanding the absence of an actual delivery.** 

Where a check was delivered to the payee by the clerk of the 
drawer without authority, and afterwards negotiated to a holder 
in due course, it was held that the purchaser could recover on the 
check. Being a holder in due course, a valid delivery of the check 
to the payee was conclusively presumed.” 

This conclusive presumption of delivery does not operate under 
the N.I.L., where it appears that the instrument was incomplete 
at the time wrongful possession of it was obtained.** 

The Code employs a different means to reach the same result. 
It provides that a holder in due course takes the instrument free 
from “all defenses of any party to the instrument with whom the 
holder has not dealt” except for five enumerated so-called “real” 
defenses. Non-delivery is not one of the five enumerated “real” 
defenses; therefore, non-delivery is not available as a defense 
against a holder in due course.” 


§ 3.5. Presumption against delivery. The fact that a check 
is in the possession of the drawer raises a presumption that it has 
not been delivered to the payee, and, unless notice of a different 


22. Schaeffer v. Marsh (1915) 90 Mass. 1, 86 N. E. 923, 27 B. L. J. 
Misc. 307, 153 N. Y. S. 96,32 B.L.J. 500, 
612, 38 B. L. J. 386 24. See §3.10 infra. 

A payee of a check indorsed it and, 
while he was trying to find out if the 


check was good, drawer picked up 


25. U. C. C. §3-305 (2). Com- 
ment 3 to §3-305 states that “All 


check and departed. Later, check 
was acquired by a holder in due 
course who sued payee on his in- 
dorsement. Held: payee liable; there 
was a conclusive presumption of de- 
livery. Gimbel Bros. v. Hymowitz 
(1947) 160 Pa. Super. 327, 51 Atl. 
(2d) 389, 64 B. L. J. 557. 

23. Buzzel v. Tobin (1909) 201 


defenses” include non-delivery, con- 
ditional delivery or delivery for a 
special purpose; and points out that 
the “conclusive presumption” of the 
third sentence of N. I. L. §16 is abro- 
gated in favor of a rule of law cutting 
off the defense. 

For discussion of “real” defenses, 
see Chapter 6 §6.16. 
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state of facts is brought home to the drawee bank, it has a right 
to act upon that presumption.” This applies to a certified check, 
as well as to one which is not certified, with the result that, where 
the drawer of a check has it certified, and later appears at the 
drawee bank with the check in his possession and requests that 
the certification be cancelled and the amount recredited to his 
account, the bank is within its rights in acceding to his request.*’ 
It is believed that the effect of this rule would be unchanged 
under the Code; retention by the drawer would preclude the 
necessary “production” of the instrument, which “production” would 
place on the drawer the burden of establishing a defense.** 


§ 3.6. Conditional delivery. As between immediate parties, 
and as regards a remote party other than a holder in due course, 
the delivery of a check may be shown to have been conditional, or 
for a special purpose only, and not for the purpose of transferring 
the property in the instrument.*° 

A Minnesota case illustrates this principle. One McIntire, 
having entered into an agreement with a party named Hoit to pur- 
chase certain land, drew a check, payable to the firm of which Hoit 
was a member, and gave it to his lawyer, with instructions to de- 
liver it to Hoit as soon as the contract was properly executed. The 
contract was signed by another member of the firm, acting without 
authority, and the lawyer thereupon handed over the check. In 
an action brought against McIntire by the payee firm, it was held 
that the handing over of the check by the lawyer, contrary to in- 
structions, was not in law a valid delivery of the same and that the 
check was without consideration and unenforceable.*® 

Where it appears that the drawer delivered the check con- 


26. See Gellert v. Bank of Califor- 
nia, supra note 4. 

27. Buehler v. Galt (1889) 35 Ill. 
App. 225, 31 B. L. J. 889. 

28. U. C. C. §3-807 (2). 

29. N. I. L. $16, second sentence. 
The same result is probable under 
U. C. C. §3-306 (c). 

Illustrative cases include Economy 
Fuse & Mfg. Co. v. Standard Elec. 
Mfg. Co. (1935) 359 Ill. 504, 194 
N. E. 922, 52 B. L. J. 793; Greenleaf 
State Bank v. Montieth (1953) 173 


Kan. 799, 252 Pac. (2d) 621; Hooper 
v. Levin (1942) 112 Vt. 321, 24 Atl. 
(2d) 337, 59 B. L. J. 349. 

30. Hoit v. McIntire (1892) 50 
Minn. 466, 52 N. W. 918, 22 B. L. J. 
228. 

In Shulman v. Damico (1909) 115 
N. Y. S. 90, it was held that, where 
defendant gave a check to plaintiff 
as a deposit upon a conditional con- 
tract for the purchase of fixtures, it 
being understood that if a certain 
other person furnished the fixtures 
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ditionally and the payee transferred it in violation of the con- 
dition, the burden is upon the transferee to show that he acquired 
the check as a holder in due course.*! 

But where the instrument is in the hands of a holder in due 
course, a valid delivery thereof by all parties prior to him so as 
to make them liable to him is conclusively presumed.** This rule 
of conclusive presumption of delivery operates in favor of a holder 
in due course of a check, which was originally delivered by the 
drawer upon condition, and wrongfully negotiated by the person 
to whom it was so delivered.** 


§ 3.7. Delivery of check by mail. Since title passes to the 
payee of a check at the moment when it is delivered to him, it 
sometimes becomes important to know when delivery actually 
In the ordinary case delivery is accomplished when the 
When the 


occurs. 
payee obtains physical possession of the instrument. 


check is sent to the payee by mail the rule is that title to the check 
passes to the payee and there is a complete delivery of the check 
at the time of mailing, if the check was mailed by the drawer at 


the direction of the payee, or in response to his request.** 
But, where the check is mailed by the drawer at his own in- 


there was to be no contract with plain- 
tiff, and defendant notified plaintiff 
that the fixtures had been furnished 
by such other party, plaintiff could 
not enforce the check against the 
defendant. 

In Norman v. McCarthy (1914) 
56 Colo. 290, 138 Pac. 28, 31 B. L. J. 
815, it was held that parol evidence 
is admissible to show there was no 
complete delivery. 

31. Silverman v. Gates Ave. Free 
Aid Loan Assn. (1925) 125 Misc. 
848, 211 N. Y. S. 491, 42 B. L. J. 
846; German American Bank v. Cun- 
ningham (1904) 97 App. Div. 244, 
89 N. Y. S. 836. 

32. N. I. L. §16, third sentence. 
U. C. C. §3-305 (2) reaches the same 
result. See §3.4 supra. 

33. Johnson v. Harrison (1912) 
177 Ind. 240, 97 N. E. 930, 37 B. L. 
J. 522; Canda v. Zeller (1888) 3 N. 


Y. S. 128, 1 B. L. J. 28. 

34. Hartford Accident & Indem- 
nity Co. v. Middletown Nat. Bank 
(1940) 126 Conn. 179, 10 Atl. (2d) 
604, 57 B. L. J. 264. See also Kerr 
Furniture Co. v. American Railway 
Express Co. (1930) 145 Okla. 278, 
292 Pac. 560, 48 B. L. J. 138; People 
v. Continental Casualty Co. (1935) 
157 Misc. 15, 282 N. Y. S. 202. 

Delivery of a check may be made 
by mail. By depositing a check in 
the mail, with the intent that it shall 
be transmitted to the payee in the 
usual way, the maker parts with his 
dominion and control over it, and de- 
livery is in legal contemplation com- 
plete. This is éspecially true of a 
certified check. MclIntire v. Raskin, 
(1931) 173 Ga. 746, 161 S. E. 363. 

Where it appears that a check was 
sent by mail in a postpaid, properly 
addressed envelope, there is a pre- 
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stance and not at the request of the payee, the title remains in 
the drawer during transmission, and there is no delivery of the 
check until it is received by the payee.*® 


And where the drawer of a check had it certified and deposited 
it in the mail, addressed to the payee, and in some way obtained 
possession of the check again and had it canceled by the certifying 
bank, which had no knowledge of what had been done with the 
check after its certification, it was held that there had been no de- 
livery of the check and that, therefore, the payee named in the 
check had no claim against the bank.*¢ 


In an Illinois case it appeared that a lawyer had made a pay- 
ment on account of stock which he had agreed to purchase. The 
contract of purchase was abrogated by the sellers of the stock. 
The sellers mailed a notice of the abrogation of the contract, to- 
gether with a certified check for the amount paid, to the attorney 
at his office. The notice and check were delivered at the office of 


the attorney during his absence on account of a prolonged illness, 
and placed in his desk by a person not in his employ. Before the 
attorney returned to his office and received the check, the bank 
upon which it was drawn had become insolvent. It was held that 


there had been no delivery of the check until the attorney had ac- 
tually received it and that he was entitled to recover from the sellers 
the amount of the check.*? 


§ 3.8. Delivery of check on Sunday. At common law judicial 
proceedings were prohibited on Sunday, but the making of con- 
tracts was lawful and a person might legally draw, make, indorse, 
accept or deliver checks or other negotiable instruments on that 


sumption that the check was duly 
delivered to the party to whom it was 
addressed. Burbage v. Jefferson Stan- 
dard Life Insurance Co., (1926) 138 
S. C. 206, 136 S. E. 230. 

35. Garthwaite v. Bank of Tulare 
(1901) 184 Calif. 237, 66 Pac. 326; 
Buehler v. Galt, supra note 27. 

But see Bainbridge v. Hoes (1914) 
163 App. Div. 870, 149 N. Y. S. 20. 
In that case it appeared that a man 
mailed a check for substantially his 
entire bank balance to his betrothed, 


the payee of the check, and at once 
committed suicide. The mailing of 
the check had not been at the request 
of the payee and she had no knowl- 
edge of it. It was held that the de- 
livery of the letter and check to the 
post office was a delivery to the 
donee’s agent. 


36. Buehler v. Galt, supra note 27. 


37. Stevenson v. Earling (1919) 
213 Ill. App. 895, aff'd 290 Ill. 565, 
125 N. E. $22. 
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day.** But, in many of the United States, statutes have been 
adopted which have been construed by some courts as having the 
effect of annulling any contract executed and delivered on Sunday, 
on the ground that such statutes prohibit the making of all con- 
tracts on that day, and that contracts entered into on that day are, 


therefore, null and void.*® 


Since it is the act of delivery that completes and gives life to a 
contract, a negotiable instrument, delivered on a business day, is 
valid and enforceable though dated and signed on Sunday.* 

The converse would also appear true; that is, an instrument dated 
on a secular day but delivered on Sunday would appear to be 


void.*! 


But such an instrument would appear valid, however, if 


acquired by an innocent purchaser for value.* 

The fact that a negotiable instrument was made and delivered 
on Sunday cannot be used as a defense by an indorser of the in- 
strument, whose contract of indorsement was entered into on a 


day other than Sunday.** 


Contracts made on a Sunday are not void in the sense that they 


do not admit of ratification. 


So, the delivery on Sunday of a 


check may be ratified by acts of the parties on a week day.** 


The above discussion applies only in certain states with far- 


reaching Sunday laws. 


It is suggested, however, that a check 


not be dated on Sunday unless it is drawn and payable in a state 
where the laws would not invalidate such an instrument. 


§ 3.9. Incomplete delivered checks under the Negotiable In- 


38. Merritt v. Earle (1864) 29 N. 
Y. 115; Allen v. Deming (1843) 14 
N. H. 133, 40 Am. Dec. 179. 

39. Allen v. Deming, supra note 38. 

In payment of services performed 
on a weekday, defendant delivered 
to plaintiff on Sunday a check dated 
the following day. Payment on the 
check was subsequently stopped. 
Plaintiff sued on the account, not on 
the check. Held: validity of check 
immaterial. Di Ausilio v. Stavropulos 
(1925) 252 Mass. 69, 147 N. E. 346, 
42 B. L J. 727. 

40. Jemison v. Howell (1935) 230 
Ala. 433, 161 So. 806, 99 A. L. R. 
1511; Conrad v. Kinzie (1886) 105 


Ind. 281, 4 N. E. 863, 24 B. L. J. 
931; Prescott Nat. Bank v. Butler 
(1898) 157 Mass. 548, 32 N. E. 909, 
28 B. L. J. 900. 

41. Gooch v. Gooch (1916) 178 
Iowa 902, 160 N. W. 333, 34 B. L. J. 
47. 

42. Gooch v. Gooch, supra note 41; 
Currie-McGraw Co. v. H. & J. Fried- 
man (1924) 185 Miss. 701, 100 So. 
273, 41 B. L. J. 916. 


43. Prescott Nat. Bank v. Butler 
(1893) 157 Mass. 548, 32 N. E. 909, 
28 B. L. J. 900. 

44. Cook v. Forker (1899) 193 Pa. 
461, 44 Atl. 560, 16 B. L. J. 676. 
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struments Law. Where a check is wanting in any material par- 
ticular, the person in possession thereof has a prima facie authority 
to complete it by filling up the blanks.** If the name of the payee 
is left blank the check is payable to the bearer, and passes from 
hand to hand by mere delivery, until the name of the payee is 
inserted.** And a signature on a blank paper delivered by the 
person making the signature in order that the paper may be con- 
verted into a negotiable instrument operates as a prima facie 
authority to fill it up as such for any amount.*? 

That an instrument does not designate any payee does not 
raise a presumption that it is in circulation without authority, and 
one who accepts it in that condition need not at his peril ascertain 
whether the person tendering it has authority to complete it or to 
authorize another to do so; on the contrary, drafts and checks are 
often executed in full, with the exception of the name of the payee, 
which is left blank, that it may be afterwards filled up with the 


45. N. I. L. §14 provides: “Where 
the instrument is wanting in any 
material particular, the person in pos- 
session thereof has a prima facie au- 
thority to complete it by filling up the 
blanks therein. And a signature on a 
blank paper delivered by the person 
making the signature in order that 
the paper may be converted into a 
negotiable instrument operates as a 
prima facie authority to fill it up as 
such for any amount. In order, how- 
ever, that any such instrument when 
completed may be enforced against 
any person who became a party there- 
to prior to its completion, it must be 
filled up strictly in accordance with 
the authority given and within a rea- 
sonable time. But if any such instru- 
ment, after completion, is negotiated 
to a holder in due course, it is valid 
and effectual for all purposes in his 
hands, and he may enforce it as if 
it had been filled up strictly in ac- 
cordance with the authority given 
and within a reasonable time.” 

See §3.11 for discussion of the 
Code rule. For cases, see Peretzman 
v. Borochoff (1939) 58 Ga. App. 838, 


200 S. E. 331; State v. Grider (1955) 
74 Wyo. 88, 284 Pac. (2d) 400. 

See also Neuenschwander, Nego- 
tiable Instruments Incomplete When 
Delivered, 3 Western Reserve Law 
Rev. 150, 69 B. L. J. 361. 


46. People v. Gorham (1908) 9 
Cal. App. 341, 99 Pac. 391; State 
v. Campbell (1950) 70 Idaho 408, 
219 Pac. (2d) 956; Dinsmore v. Dun- 
can (1874) 57 N. Y. 573, 15 Am. Rep. 
534, 17 B. L. J. 197. See also Chapter 
2 $2.5 note 61. 


2 


47. N. I. L. §14, second sentence, 
supra note 45. 

Where a check, signed in blank by 
a husband and delivered to his wife, 
is filled in and cashed by the wife 
with the husband’s authority before 
his death, the proceeds of such check 
are not an asset of the estate. Bryant 
v. Bryant (1929) 295 Pa. 146, 144 
Atl. 904, 

A person is not forbidden by law 
from giving a blank check coupled 
with authority to complete it. Schus- 
ter v. Bowen (1950) 97 Cal. App. 
(2d) 803, 218 Pac.(2d) 839. 
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name of the person who is to be the actual holder.** In order, 
however, that any such instrument when completed may be en- 
forced against any person who became a party thereto prior to 
its completion, it must be filled up strictly in accordance with the 
authority given and within a reasonable time.*® 

In a case arising in a Federal court in Florida, it appeared that 
X sent a check signed by ‘Y but blank as to the name of the payee 
to F Federal savings and loan association, together with a letter 
instructing F to fill in its own name as payee and open an account 
in X’s name for the amount of the check. Neither X nor Y were 
known to F. F opened the account, filled in its name as payee 
and forwarded the check to the drawee bank B which paid the 
check. Later, upon discovery that the signature of Y had been 
forged, B recredited Y’s account and sued F. By this time, most 
of the account in X’s name with F had been withdrawn. It was 
held that F was under no duty to investigate the facts, so long as 
it complied with the authority given it to fill in payee’s name.” 

On the other hand, it was held in a Georgia case that the in- 
dorsee of a check orginally incomplete as to the amount could not 
enforce the check against the drawer where the payee had filled 


in the amount in the presence of indorsee’s agent, since indorsee 
should have inquired as to payee’s authority to complete the 
check.*! 

Where the check is filled in strictly in accordance with the 
authority given and within a reasonable time, the drawer of the 
check cannot recover the amount from the payee after the latter 


has collected it.52 But where a check is delivered with the 
amount left blank, and the payee fills in an amount greater than 
he is authorized to, in order to collect another sum which he claim- 
ed to be due him, and collects on the check, the drawer may re- 
cover from the payee the amount unlawfully collected. 


48. People v. Gorham, supra note 
46. 

49. N. I. L. §14, third sentence, 
supra note 45. 

Blanks not filled in over eight 
months after delivery are not filled 
in within a reasonable time. Madden 
v. Gaston (1910) 187 App. Div. 294, 
121 N. Y. S. 951. 

50. Riggs National Bank v. Dade 
Federal Savings & Loan Association 


(C. A. Fla., 1959) 268 Fed. (2d) 
951, 77 B. L. J. 26. 


51. Cannon & Co. v. Collier (1954) 
91 Ga. App. 40, 84 S. E. (2d) 482, 
72 B. L. J. 359. 

52. George v. Thompson (C. A., 
D. C., 1922) 285 Fed. 902. 

53. Rodgers v. Baker (1910) 136 
App. Div. 851, 122 N. Y. S. 91, 27 
B. L. J. 616. 
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Where a check, after completion, is negotiated to a holder in 
due course, it is valid and effectual for all purposes in his hands, 
and he may enforce it even though it was not filled up strictly 
in accordance with the authority given and within a reasonable 
time.** The rule is the same although the instrument is delivered 
under a stipulation that it shall not be used or filled up in any way, 
and is negotiated in violation of such agreement.®® 

However, the above statements do not apply where a holder 
acquires an instrument blank as to a material part; such a holder 
is not a holder in due course, since the instrument was not complete 
and regular on its face.®° 


§ 3.10 Incomplete checks not delivered under the Negotiable 
Instruments Law. The presumption as to the delivery of a check, 
referred to in the preceding sections, contemplates an instrument 
complete in every particular at the time it leaves the drawer’s hands. 
If the check is merely signed in blank, or is only partially filled 
out, a different rule applies. If such a check is filled out and 


negotiated without authority, it usually cannot be enforced against 
anyone whose signature was placed thereon before the wrongful 


taking of the check, even by a holder in due course. This rule 
is embraced in a provision of the Uniform Negotiable Instruments 
Act.57 

Thus, where a check, which had been signed by the drawer, 
but not filled out, was stolen and the blank spaces fiilled, and the 
check was then negotiated to a holder in due course, by whom it 


Where payee’s authority to fill in 
blanks has been revoked, he may not 
enforce a subsequently filled-in check 
against drawer. Cinema Circuit Corp. 
v. Merrill Amusement Corp. (1938) 
121 N. J. L. 216, 2 Atl. (2d) 43, 55 
B. L. J. 908. 

54. N. I. L. §14 last sentence, 
supra note 45. Bank of Pittsburgh v. 
Neal (1860) 22 How. (63 U. S.) 96, 
16 L. Ed. 323, 17 B. L. J. 194. 

At common law a bank is not au- 
thorized to pay a check, blank as to 
payee, to the bearer unless it was de- 
livered to the bearer with authority 
to receive the money. Reed v. Mat- 
tapan Deposit & Trust Co. (1908) 


198 Mass. 306, 84 N. E. 469, 25 B. 
L. J. 564. 

55. Redlich v. Doll (1873) 54 N. 
Y. 234, 13 Am. Rep. 573, 17 B. L. J. 
197. 

56. N. I. L. §52 (1). See also 
Zier v. Eastern Acceptance Corp. 
(D. C., 1948) 61 Atl. (2d) 106, 65 
Bd. 3 Bal. 

57. N. I. L. §15 reads: “Where an 
incomplete instrument has not been 
delivered it will not, if completed and 
negotiated, without authority, be a 
valid contract in the hands of any 
holder, as against any person whose 
signature was placed thereon before 
delivery.” 
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was collected, it was held that the drawer of the check could 
recover the amount from the purchaser. The check, having been 
an incomplete, undelivered instrument, was under the circumstances 
unenforceable under this section of the statute.5® 

A holder in due course, however, is in a position to enforce the 
instrument where he is able to show negligence on the part of the 
drawer constituting an estoppel; and it appears that a drawee bank 
may properly pay such a check and charge drawer’s account.*® 


§ 3.11. Incomplete checks under the Uniform Commercial 
Code. The Code applies a uniform rule whether a check is issued 
by the drawer in incomplete form or an incomplete check somehow 
gets out of his hands and into the hands of another person with- 
out “delivery.” The applicable provision reads: 

“(1) When a paper whose contents at the time of signing show 
that it is intended to become an instrument is signed while still in- 
complete in any necessary respect it cannot be enforced until 
completed, but when it is completed in accordance with authority 
given it is effective as completed. 

“(2) If completion is unauthorized the rules as to material al- 
teration apply (Section 3-407), even though the paper was not 


58. Linick v. Nutting & Co., supra 
note 2; Holzman v. Teague (1916) 
172 App. Div. 75, 158 N. Y. S. 211. 

A check which was signed by cor- 
porate drawer’s office manager but 
left blank as to date, amount and 
payee, pursuant to custom, and was 
stolen by an employee who inserted 
date, amount and payee was an “in- 
complete instrument” when stolen 
and could not be enforced against 
drawer by innocent purchaser for 
value in absence of conduct of drawer 
creating an estoppel. Pavilis v. Farm- 
ers Union Livestock Commission 
(1941) 68 S. D. 96, 298 N. W. 782, 
58 B. L. J..713. 

59. See Phillips v. A. W. Joy Co. 
(1916) 114 Me. 403, 96 Atl. 727, 33 
B. L. J. 452; Northern Pac. Ry. Co. 
v. Spokane Valley Growers Union 
(1925) 132 Wash. 607, 232 Pac. 691, 
42 B. L. J. 2783 (negligent drawer 


liable to innocent holder notwith- 
standing N. I. L. §15.) 

Where a person negligently leaves 
blank signed checks unguarded and 
they are stolen, filled out and col- 
lected, the drawee bank is not liable 
to the depositor-drawer of such blank 
signed checks. S. S. Allen Grocery 
Co. v. Bank of Buchanan County 
(1916) 192 Mo. App: 476, 182 S. W. 
777, 33 B. L. J. 354; Weiner v. Penn- 
sylvania Co., etc. (1947) 160 Pa. 
Super. 320, 51 Atl. (2d) 385, 64 B. 
L. J. 553. 

This exception to the operation of 
N. I. L. §15 appears to have been 
drawn from the rule of Young v. 
Groat (Eng., 1827) 4 Bing. 253, 25 
B. L. J. 186, where it was held that 
a drawer could not recover from a 
drawee who paid a raised draft, where 
drawer’s negligence facilitated the 
alteration. 
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delivered by the drawer or maker; but the burden of establish- 
ing that any completion is unauthorized is on the party so assert- 
ing.” 

The Code thus reverses the N.I.L. rule .discussed in the pre- 
ceding section of this chapter as to incomplete checks not de- 
livered. In a hypotheticai case, if the treasurer of a corporation signs 
some checks in blank, intending that they be filled out and deliv- 
ered by his assistant while he is absent, and such checks are stolen, 
filled out by the thief and negotiated to a holder in due course, 
such holder might successfully enforce the checks against the cor- 
porate drawer, under the Code. Under the N.I.L., the holder 
could not prevail unless he could show negligence on the part of 
the drawer consituting an estoppel. Under the Code, a holder in 
due course may enforce any check as completed regardless of de- 
livery or non-delivery.*". It should be noted, however, that a 
person acquiring an incomplete instrument may not qualify as a 
holder in due course.® 

The Code takes the pesition that “it has always been illogical” 
that both non-delivery and unauthorized completion should in- 
validate an instrument in the hands of a holder in due course; 
but either non-delivery or unauthorized completion, alone, would 
not affect the rights of such a holder. “The loss should fall upon 
the party whose conduct in signing blank paper has made the fraud 
possible, rather than upon the innocent purchaser.” ® 


The Code also provides that a bank paying a check originally 
incomplete when it left the hands of the drawer may charge the 
drawer’s account in the amount of the item as completed “even 
though the bank knows the item has been completed unless the 
bank has notice that the completion was improper.” “ 


When a holder is not a holder in due course of an originally 


60. U. C. C. §3-115. The provi- 
sion referred to in the text of §3-115 


due course may enforce the instru- 
ment as completed. 


(2), $3-407, defines a material alter- 
ation as including unauthorized com- 
pletion, provides that “fraudulent and 
material” alteration discharges any 
non-assenting party, further provides 
that no other alteration discharges any 
party and that an incomplete instru- 
ment may be enforced according to 
the authority given, but lastly pro- 
vides that a subsequent holder in 


61. See also U. C. C. §3-305. The 
Code would reject the result of the 
cases in note 58 supra, in favor of the 
result of the cases in note 59 supra. 


62. U. C. C. §3-304 (1) (a). See 
equivalent N. I. L. rule at note 56 
supra. 

63. Comment 5 to U. C. C. §3-115. 


64. U. C. C. §4-401 (2) (b). 
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incomplete check, he may not enforce the check if it has been 
completed fraudulently and without authority. 


With respect to checks delivered in incomplete form and com- 
pleted in an unauthorized manner, the Code would appear to 
reach the same general result as the N.I.L., both as to the rights of 
a holder in due course or as to the rights of any other holder.* 


One further point under the Code is worth noting. The Code 
section refers to an instrument “incomplete in any necessary re- 
spect” as being unenforceable until completed. With respect to 
a check, such lack of completion would include a blank as to the 
amount of the check or the name of the payee, but would not 
normally include a blank as to the date.®* It would also not in- 
clude a blank as to some non-essential element of the check such 
as the number of the check or the amount in figures (if the amount 
in words is given.)** If a “blank check” form is filled in and 


signed with the name of the payor bank omitted, the instrument 
would be a demand note of the drawer;®* but it would seem that 
the payee should have implied authority to fill in the name of 
the payor bank if known to him.” 


65. Although the Code differs in 
legal theory by treating unauthorized 
completion as a material alteration. 
The N. I. L. treatment of this matter 
is discussed in §3.9 supra. 

The Code also differs in theory by 
placing on the drawer the “burden 
of establishing”, defined in §1-201 
(8), any unauthorized completion, 
whereas the N. I. L. in §14 states in 
effect that any completion is “prima 
facie” authorized. No substantive 


change in result appears likely under 
the Code statement of the legal theory. 

66. See Comment 2 to U. C. C. 
§3-115. 

67. See U. C. C. §3-118 (c). See 
also Chapter 1 §1.6 supra. 

68. See U. C. C. §3-118 (a). See 
also Chapter 1 $1.7 supra. 


69. “Payor bank” is equivalent to 
“drawee bank.” See U. C. C. §4-105 


(b). 
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Rapp v. Manufacturers Trust Co., 15 Misc.2d 332, 181 N.Y.S. 
2d 714 (N.Y. 1959), concerned a check drawn payable to “Holi- 
day Pools, Inc.” It was endorsed “Holiday Pool Co., Inc.” and 
payment was made on the check by the bank. The plaintiff as- 
serted that payment was not made to the proper party. The 
court held that the plaintiff could recover. The bank’s payment 
of a depositor’s check without the payee’s endorsement estab- 
lished a prima facie misappropriation of the depositor’s funds. 
The bank had the burden of proving that payment was made 
to the proper party. 

In Seaboard Surety Co. v. First National City Bank, 15 Misc. 
2d 816, 180 N.Y.S.2d 156 (N.Y. 1959), a check in the amount of 
$4.72 was sent to “A.” The check was raised to $4,720. De- 
fendant “W” received the check from “B” in payment on ac- 
count. “B” had not endorsed the check. Defendant “W” en- 
dorsed the check and presented it to the defendant bank for 
collection. The drawee bank paid the larger amount, defendant 
bank credited defendant “W” with the proceeds, and defendant 
“W” withdrew the money. The plaintiff (assignee of the drawee 
bank) sued to recover the proceeds from defendant “W” and 
the defendant bank. It was held that defendant “W” was liable 
but the defendant bank was not liable. By endorsing the check 
the defendant “W” warranted the integrity of the document. 
The defendant bank here acted only as collecting agent for the 
defendant “W” and could only be liable where the proceeds 
were still in its possession. 

In Hoffower v. Penn. Exchange Bank, 8 App.Div.2d 585 (N. 
Y. 1959), the plaintiff was payee and holder of four checks 
drawn upon the defendant bank. The checks were forwarded for 
collection with directions to “protest and wire nonpayment.” 
Twenty-three days elapsed before the defendant bank sent the 
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notice of protest and nonpayment. The plaintiff sued in negli- 
gence for the face amount of the checks. It was held that the 
plaintiff was entitled to recover only to the extent of its loss 
suffered because of the delay. There was no showing that dam- 
age was in the face amount of the checks. No endorsers were 
released nor was the right of action against the drawer lost. 


In Davis, Inc., v. Chemung Canal Trust Co., 189 N.Y.S.2d 
320, 9 App.Div.2d 562 (1959), the plaintiff gave the defendant 
bank a stop payment order on a check. The bank, however, paid 
the check. The plaintiff proceeded against the payee but was 
unsuccessful. The defendant bank asserted that the action 
against the payee constituted a ratification of the payment on 
the part of the bank. The court held for the plaintiff. There 
was no ratification. 

Tropicales, §. A. v. Drinkhouse, 183 N.Y.S.2d 679, 15 Misc. 
2d 425 (N.Y. 1959), involved a check issued to a gambling ca- 
sino in Cuba in payment of the defendant's gambling debts. He 
later refused to pay the check on the ground that under New 
York law a gambling debt is unenforcible. The court held that 
the contract was enforcible in Cuba where the check was issued. 
The laws of Cuba applied. 

Gibson v. First National Bank of Bismarck, 97 N.W.2d 671 
(N.D. 1959), construes Section 6-0807 of the North Dakota Re- 
vised Code which provides that a bank is not liable to a de- 
positor on a forged or raised instrument unless written notice is 
given to the bank within 90 days after the end of the month in 
which the check is paid. In this case the plaintiff alleged that 
forged checks were drawn on his account but the checks were 
not received by the plaintiff and could not be produced at the 
time of trial and no written notice of the forgeries was given to 
the defendant bank. The court rendered a verdict for the de- 
fendant bank. It noted that this statute differed from those of 
other states which generally provide for notice within a certain 
period after the forged or raised check is received by the de- 
positor. Under North Dakota law there is no requirement that 
the depositor receive the forged or raised check before the 
statute applies. 

In Mid-Central Towing Co. v. National Bank of Tulsa, 348 
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P.2d 327 (Okla. 1960), D-X Sunray Oil Company gave the 
plaintiff, Mid-Central Towing Co., its check in the sum of $9,- 
090.27 on January 27, 1958. On the following day, betwen 11:35 
a.m. and 12:15 p.m., Mid-Central presented the check to the 
drawee bank, National Bank of Tulsa, and received therefor the 
bank’s cashier’s check. On the same day and on approximately 
the same time of day, D-X Sunray stopped payment on its check 
by telephone. On January 31, Mid-Central presented the 
cashier's check to the bank for payment and payment was re- 
fused because of the stop-payment order. Mid-Central sued 
the bank on the cashier's check and the bank interpleaded the 
fund and was released under the interpleader statute. Mid- 
Central appealed from the order dismissing the bank and ap- 
parently argued that payment could not be stopped on a cash- 
ier’s check, but the court held that since the stop-payment order 
by D-X Sunray was received in the bank before the cashier's 
check was issued or, in other words, before the check of D-X 
Sunray was paid, the cashier's check was issued without con- 
sideration and the bank had as much right to stop payment on 
its check as an individual depositor has where there is a failure 
of consideration for the issuance of the check. 


A case of first impression seems to have arisen in Walker 
Bank and Trust Company, Guardian v. First Security Corpora- 
tion, 9 Utah 2d 215, 341 P.2d 944 (1959). Suit was brought by 
the Walker Bank and Trust Company for the beneficiaries of a 
lapsed life insurance policy to recover the face amount of the 
policy from the First Security Corporation because of its failure 
to pay premiums on the policy in accordance with a sight draft 
authorization furnished to the bank by the insured before her 
death. The bank honored the sight draft of the insurance com- 
pany for approximately seven months and then due to the fact 
that the authorization from Nancy Gallagher was lost or mis- 
placed, the bank refused to honor two drafts drawn by the in- 
surance company. Thereafter the company lapsed the policy 
for non-payment of premiums and a few months later the in- 
sured was killed in an automobile accident. The sight draft 
authorization contained the following “hold harmless” provi- 
sion: 
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“I understand and agree that your compliance herewith shall con- 
stitute a gratuity and courtesy accorded me as your customer, 
and that you assume or incur no liability whatsoever in the prem- 
ises, and I further agree to hold you harmless of and from any 
and all claims arising hereunder.” 


The defendant claimed (1) that it owed no duty to the bene- 
ficiaries of a life insurance policy because there was no privity 
of contract with them; (2) that the policy was lapsed because 
the insured failed to see that the premiums were paid; and (3) 
that the “hold harmless” provision in the sight draft authoriza- 
tion protected the bank. The court affirmed judgment for the 
plaintiff, holding that the bank had accepted the responsibility 
of paying out of the insured’s account monthly premiums and 
that the bank’s responsibilities ran to the insured and to her 
beneficiaries. The court strictly construed the “hold harmless” 
agreement and held that it did not relieve the bank of liability 
for failure to pay the premiums. 

When a bank inadvertently pays a check over a stop-payment 
order, it may recover the amount of the payment from the payee 
to whom the payment was made when the payee had knowledge 
of the stop-payment order at the time the check was presented. 
National Boulevard Bank of Chicago v. Schwartz, 175 F.Supp. 
74 (D.C.N.Y. 1959). 

Kalish v. Manufacturers Trust Company, 191 N.Y. Supp.2d 
61 (1959), involved the payment by the bank of deposit of a 
post-dated check. The signature card contained a contract 
which purported to relieve the bank of liability for payment of 
post-dated items through inadvertence. Liability of the bank 
of deposit was denied. 

A drawee bank which pays a raised, but otherwise genuine, 
instrument to an innocent holder is liable for such payment in 
the raised amount under Section 62 of the Uniform Negotiable 
Instruments Law (G.S. 1949, 52-603) whereby it accepts the 
instrument ‘according to the tenor of his (its) acceptance.’ ” 
Kansas Bankers Surety Co. v. Ford County State Bank, 184 Kan. 
529 (1959). 

United States Fidelity & Guaranty Co. v. Peoples National 
Bank of Kewanee, 24 Ill.App.2d 275 (1960), was an action for 
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damages brought by plaintiff insurer against defendant as cash- 
ing bank of a draft drawn by plaintiff's adjuster on plaintiff's 
treasurer. Plaintiff was insurer of one Willis E. Moden; and 
became indebted to him for repairs on a tractor and mailed to 
him a draft payable to his order, to that of the repair company, 
and to that of Enright Coal Company. Moden presented the 
draft to the defendant bank with only his name endorsed. The 
bank credited him with the amount and allowed him to draw 
checks to the full amount. Recovery was allowed because it 
is the duty of a bank cashing a check to know to a positive cer- 
tainty the identification of the payee or payees named therein, 
and failure to secure the endorsement of all payees imposes an 
even greater duty on the cashing bank. 

Plitt v. Grim, 220 Md. 632, 155 A.2d 672 (1959), held that 
where the endorser of a promissory note not only knew that the 
maker was insolvent but also was closely involved in the maker's 
business affairs and knew that postdated checks given to the 
holder of the note would not be paid, he was held to have waived 
presentment and notice of dishonor and was therefore liable 
upon the note. 


Interest 


In California the constitution, with certain exceptions not 
material here, establishes a maximum interest rate of 10 per 
cent per annum “upon any loan or forbearance of money.” In 
Heald v. Friis-Hansen, 345 P.2d 457 (Calif. 1959), the Supreme 
Court was called upon to determine whether interest at the 
rate of 10 per cent per annum compounded annually after de- 
fault was usurious. In holding for the lender, the court pointed 
out that under such conditions the sum charged as interest for 
any one year will not exceed the maximum rate upon the money 
owed at the commencement of the year but it would if com- 
pounded at shorter intervals. 

In Moore v. Plaza Commercial Corp., 9 App.Div.2d 223 (N. 
Y. 1959), the borrower executed a note at 6 per cent, pledging 
stock as security under an agreement which provided that if the 
market price of the stock should exceed a specified sum, the 
lender could sell the stock and the profits would be divided 
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equally between the lender and the borrower. It was held that 
where the borrower surrenders a contingent right to profits in 
addition to a promise to pay principal and lawful interest, the 
transaction is usurious. The plaintiff, an assignee of the bor- 
rower, was entitled to recover only that portion of the proceeds 
after first deducting the amount of the loan plus lawful interest. 
The privilege of attacking a usurious agreement without paying 
the amount of the loan with legal interest is restricted to the 
actual borrower. 


. Straff v. Colonial Factors Corp., 273 F.2d 554 (8th Cir. 
1960), concerns a corporation which executed 103 separate 
promissory notes secured by a chattel mortgage on its furniture 
and fixtures. The notes were executed in the aggregate sum of 
$6,200 although the loan was for $5,000. The maturity dates of 
all the notes were accelerated upon the default of any one note, 
and defendant, owner of all the capital stock of the cor- 
poration, guaranteed the notes. The corporation defaulted 
on the 27th note. The plaintiff accelerated the due date 
on the remaining notes, foreclosed under the mortgage, 
and bought in as the sole bidder, for $1,500. The plain- 
tiff then brought an action against the defendant as guaran- 
tor for the balance and recovered $3,442.28, which included at- 
torney fees and interest at 6 per cent on the face amount of the 
notes since default. The defendant appealed on the grounds 
that the notes were void and unenforceable as in violation of 
New York statutory prohibitions against the discounting of notes 
by nonbanking corporations. Judgment was affirmed for the 
plaintiff on the ground that the statute excepted the discounting 
of notes by non-banking corporations when the discounted notes 
are secured by a mortgage as part of a single secured transaction, 
adding that whether the interest is added in advance or called a 
discount is immaterial. 

In Fisher v. Bethesda Discount Corporation, 221 Md. 271, 
157 A.2d 265 (1959), the court declared to be void and uncol- 
lectible an $800 loan made by a licensee under the Industrial 
Finance Law of Maryland because of an inadvertent overcharge 
of $2.68. Although banks are not subject to this law, the case 
illustrates the ruthless operation of statutory forfeiture when the 
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lender makes a small error through ignorance. The applicable 
statute permits a delinquency charge when a default has con- 
tinued for five days. The statute also penalizes a lender who 
makes unauthorized charges by forfeiture of the loan unless the 
overcharge is made “as the result of an accidental or bona fide 
error of computation.” In this case, the borrower had been in 
default for five days but one of the days was a Sunday. Under 
another Maryland statute Sundays are excluded. Although 
granting that the lender had not willfully or knowingly over- 
charged the borrower, nevertheless the court concluded that this 
was not an “error of computation” which is the only kind of 
error the penalizing statue excuses. 


Surety Bonds 


Fidelity Trust Co. v. American Surety Co. of N.Y., 268 F.2d 
805 (3rd Cir. 1959) (affirming 174 F.Supp. 630 (W.D.Pa. 
1959) ), was an action on a “Bankers Blanket Bond” which in- 
sured the plaintiff against, inter alia, “Any loss on any securities 
or other written instruments which prove to have been counter- 
feited or forged as to the signature.” Plaintiff's loss had arisen 
whereby it had made a series of loans to R. Co., each evidenced 
by a promissory note signed by the president or vice president of 
R. Co., and each secured by a written assignment of accounts 
receivable also signed by the president or vice president of R. 
Co. Each of the accounts receivable was evidenced by a dupli- 
cate invoice of R. Co., purportedly representing sales to custom- 
ers. Some of the sales had not taken place. R. Co. defaulted on 
the notes and plaintiff bank sued on the bond. Judgment for 
the plaintiff was affirmed on appeal, the court holding that the 
invoices which bore no signature and which represented ficti- 
tious sales were “counterfeit” and therefore covered by the bond. 


Bank Investment 


Matter of LeBrun, 17 Misc.2d 203 (N. Y. 1959), held that a 
bank as trustee is not prohibited from investing trust funds in 
stocks or securities of a corporation for which it performs the 
activities of a fiscal agent. The performance of mere ministerial 
banking activities will not result in a conflict of interest. 
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Conflict of Interests 


In Sinclair v. Industrial National Bank of Providence, et al., 
153 A.2d 547 (R.I. 1959), complainant, a contingent beneficiary 
of certain trusts, sought to enjoin the respondent bank in its 
capacity as a trustee from selling stock which constituted the bulk 
of the corpus of the trusts. The bank as trustee held practically 
all of the stock in the Outlet Company, a Rhode Island corp- 
oration, and had granted an option to purchase the securities at 
a stated price. It had previously made substantial loans in its 
individual capacity to another beneficiary of the trusts and had 
taken as security a pledge of shares of said Outlet Company. 
Such a sale might have had the result of endangering stock con- 
trol of the Outlet Company. The.court stated that when the 
bank became pledgee of the stock it assumed a position in which 
its interest as a bank was potentially antagonistic to its interest 
as a trustee and held that a prima facie case of conflict of in- 
terest had been presented sufficient to warrant the trustee’s be- 
ing temporarily restrained from proceeding with the contem- 
plated sale of the Outlet Company stock. 


Liability as Transfer Agent 


Helen M. Holmes v. Birtman Electric Company, 165 N.E.2d 
261 (Ill. 1960), was an action against The First National Bank 
of Chicago, as transfer agent, to recover damages for refusal to 
effect a transfer to the plaintiff of certificates presenting 2,697 
shares of record in the names of the plaintiff and her deceased 
father, as joint tenants with right of survivorship. The shares 
were issued December 11, 1953; plaintiff's father died April 4, 
1955; and on September 15, 1955 the bank was served with 
process in a suit brought by plaintiff's sister, for a declaratory 
judgment as to ownership of the stock, and for a temporary in- 
junction restraining plaintiff and the bank from transferring the 
stock. On September 23, 1955 plaintiff made demand on the 
bank for transfer, which was refused because of the application 
for an injunction. On January 16 the court dismissed the com- 
plaint for an injunction which became final on February 16, 
1956. On February 20, the bank issued the new certificates as 
requested. The court stated that a corporation confronted with 
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conflicting claims as to stock may make a qualified refusal to 
transfer, where there is reasonable doubt as to merits and the 
delay is temporary or reasonable; but it may not arrogate the 
functions of a court and forever conclude the rights of claimants. 
In holding for the plaintiff, the court stated that there was no 
reasonable doubt as to plaintiff's claim and that in refusing to 
make the transfer “until the litigation is disposed of” the bank 
had acted unreasonably and had assumed the role of a court in 
litigating the parties’ rights. A strong dissenting opinion was 


filed. 


Conspiracy 

A. S. C. Corporation v. First National Bank of Elwood, 161 
N.E.2d 179 (Ind.App. 1959), was an action in tort brought by 
appellant, a finance company, to recover damages allegedly 
caused by a fraudulent conspiracy among the appellees, con- 
sisting of a bank, the bank’s president, and an automobile dealer, 
to misrepresent to the finance company the true financial con- 
dition of the automobile dealer. The evidence disclosed that 
the dealer's conduct of business was irregular and dishonest to 
the knowledge of the bank, its president and other officers, and 
that the president of the bank with the knowledge of its cashier 
paid checks drawn by the dealer in substantial amounts when 
the dealer was already overdrawn. As a result of these fraudu- 
lent actions and concealments, the insolvency and financial con- 
dition of the dealer was not disclosed to the appellant. The un- 
disputed evidence was to the effect that if appellant had known 
about the dealer’s bank account and his irregular and dishonest 
business practices, appellant would not have extended credit 
to the dealer, and thus would have suffered no loss. Appellant 
claimed damages in the total amount of $62,939.61. It was held 
that all defendants were liable since a fraudulent conspiracy 
existed between all the defendants. 


Taxation 

The Michigan Supreme Court affirmed the Court of Claims 
decision (reported in the July 1959 issue of The Business Law- 
yer) in holding that the Michigan Intangibles Tax on national 
bank shares does not violate 12 U.S.C.A. § 548 (Rev. Stat. 5219). 
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Michigan National Bank, et al. v. State of Michigan, et al., 101 
N.W.2d 245 (1956). The Michigan Supreme Court rejected the 
taxpayers argument that the tax was invalid because building 
and savings and loan association shares, allegedly constituting 
“competing moneyed capital,” were taxed at a lower rate. The 
affirming court concluded that there was a practical equality in 
the total tax burden imposed on the associations and upon na- 
tional banks. Any slight difference in the burden could be 
justified as partial exemptions of certain institutions from the tax 
which would not constitute a violation of RS 5129 under the 
previous decisions construing the statute. 


Unauthorized Practice of Law by Banks 

The 1958 decision in State Bar Association v. Connecticut 
Bank and Trust Co., 145 Conn. 222, 140 A.2d 863, resulted in a 
new decree by the trial court. The appeal from that decree has 
now been modified in 146 Conn. 556 (1959) in which the court 
concluded that the only activity of the defendant banks which 
could be enjoined was their appearance and representation be- 


fore probate courts by attorneys who are salaried employees. 
In effect, banks may (1) give general information to customers 
when they are advised to consult their attorneys; (2) prepare 
and file applications, petitions, and accounts in probate courts 
as incidental to their performance of fiduciary duties; (3) pre- 
pare and file tax returns and appear before tax authorities by 
their employees and officers. 


LEGISLATION 


Bank Supervisory Authorities 

Mention should be made of the amendments to Section 19 
of the Federal Reserve Act, popularly known as the Vault Cash 
Bill, whereby the Federal Reserve Board was granted discre- 
tionary authority to permit member banks to count all or part of 
their currency on hand as part of their reserve. Pursuant to 
such authority the Board issued its supplement to Regulation D 
authorizing member banks to count the amount of their cur- 
rency and coin on hand to the extent that it exceeds 2 per cent 
of demand deposits in the case of banks in central reserve and 
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reserve cities and to count 4 per cent of such excess in the case 
of other member banks. The details of this bill and its other 
provisions relating to the reclassification of central reserve and 
reserve city banks and the changes in the percentage require- 
ments of reserves against demand deposits were excellently des- 
cribed in the article by James J. Saxon, Esq., in the issue of The 
Business Lawyer for January 1960. Other changes in the lend- 
ing powers of the Federal Reserve Act and in the National 
Banking Act were also described in detail in the same article 
and will not, therefore, be reviewed here. 

On March 8, 1960 the Board of Governors of the Federal Re- 
serve System amended its Regulation W dealing with margin 
requirements for loans secured by stocks registered on a na- 
_ tional exchange to eliminate the presumption implied in the 
Regulation prior to the amendment that a loan against such 
stock owned for a period of less than one year might be treated 
as a loan for the purpose of “carrying” that stock. 


Bank Organization 

Section 26-201, Idaho Code, being a part of the Banking 
Code, was amended to increase the minimum capital required 
for the organization of state banks on a graduated scale. The 
provisions of the section prior to amendment required a mini- 
mum of $25,000 in cities, villages, and communities having a 
population of 3,000 or less; a minimum of $50,000 in cities, vil- 
lages, or communities with a population of over 3,000 and less 
than 6,000; and a minimum of $100,000 in cities, villages, or 
communities having a population of 6,000 or more. As amended 
the statute fixes a minimum of $50,000 for cities, villages, and 
communities the population of which does not exceed 6,000; a 
minimum of $100,000 for cities, villages, or communities the 
population of which exceeds 6,000 but does not exceed 50,000; 
and a minimum of $200,000 in cities, villages, or communities 
the population of which exceeds 50,000. 

Act No. 353 of Pennsylvania of 1959 recognizes the appoint- 
ment of honorary directors of banks and savings banks and of 
advisory boards of banks. 

South Dakota Laws, 1959, C. 15, amending SDC 6.0303, re- 
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quires increased capital stock for banks based on the population - 
of the city or town in which the bank is located and provides 
further that all heretofore existing banks must increase their 
capital stock to at least $50,000. 


Chapter 202 of Massachusetts Acts of 1959 established pro- 
cedures for the conversion of savings banks and state savings 
and loan associations into Federal savings and loan associations. 


Public Act No. 17 of the 1959 Connecticut Legislature auth- 
orized an incorporated private banker to become a state bank 
and trust company with all of the powers and subject to all of 
the obligations and duties of such banks organized under the 
provisions of the General Statutes, and sets forth the procedure 
for such change. 

Public Act No. 274 amended Section 36-74 of the Connecti- 
cut General Statutes concerning legal reserves for state bank 
and trust companies by providing that the reserves required by 
this Section shall be computed on the basis of daily deposit 
balances averaged over semi-monthly periods ending on the 


first and fifteenth days of each month. 


Bank Branches 


Under H. B. 712 enacted in Georgia it is provided that in 
municipalities having a population of 80,000 or under accord- 
ing to the 1950 or any future U. S. census, one additional office 
may be established for each population unit of 40,000 or any 
fraction thereof for any parent bank or branch bank now in such 
municipality. The law is unchanged with reference to cities 
over 80,000. As to them, under the existing law there is no limi- 
tation on the number of additional branches that may be estab- 
lished. 

A new law in Missouri authorizes a bank to establish walk-up 
and drive-in facilities for deposits, withdrawals, and change 
making only, within 1,000 feet of the present bank, but not 
closer than 400 feet to another bank, without the latter’s per- 
mission. 1949 R.S. Mo. § 362.107. 

Public Act No. 278 amended Section 36-59 of the Connecti- 
cut General Statutes. The Section formerly provided that if, 
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subsequent to the establishment and operation of any branch 
bank, a state bank and trust company or a national banking as- 
sociation was organized in such town, such limited-power should 
cease to operate within six months after the opening of such 
newly organized state bank and trust company or national bank- 
ing association. The amendment increases the time limitation 
to three years. 


Chapter 237 of the 1960 Laws of New York relaxed pre- 
vious restrictions on the establishment of branches by com- 
mercial banks. The nine banking districts are continued under 
the law. Banks are still confined in the establishment of branch- 
es to the banking district in which the bank’s principal office is 
located, except that banks and trust companies in cities having 
more than 1,000,000 population (New York City) may open 
branch offices in adjoining counties having a population of 
more than 700,000 (Westchester and Nassau), and a bank or 
trust company whose principal office is located in a county hav- 
ing a population of more than 700,000 (Westchester and Nas- 
sau ) may have branches in such adjoining city (New York) even 
if not located entirely within one banking district. A branch 
office cannot be opened in a city or village with a population of 
1,000,000 or less in which the principal office of another bank is 
already located, except for the purpose of acquiring by merger, 
sale, or otherwise the business and property of a bank. 

New York savings banks which are permitted one to three 
branch offices, depending on the population of the city in which 
it is located, will be allowed one to four branch offices under the 
new law, the number of offices varying with the size of the city. 
Savings banks in cities of more than 100,000 and not more than 
1,000,000 are also given the limited right to open one of these 
additional branch offices in the same county in which its princi- 
pal office is located but not more than five miles outside the 
limits of the city in which its principal office is located. A sav- 
ings bank in a city of more than 1,000,000 may open one of its 
four branches in any county adjoining such city if such county 
has a population of more than 1,000,000 and a savings bank in 
a county of more than 1,000,000 and which adjoins a city with 
a population of more than 1,000,000 may open two such branch 
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offices in such county or adjoining city. There is a prohibition - 
against a savings bank opening a branch office in a city or vil- 
lage in which is located the principal office of a bank, trust com- 
pany, or national bank except for the purpose of acquiring by 
merger, sale, or otherwise the business and property of another 
savings bank. 

New York industrial banks located in New York City are 
given the additional right to open two branch offices outside 
the city and within a county with a population of more than 
700,000 if such county adjoins the city and providing the in- 
dustrial bank has a certain minimum capital, but no such branch 
may be opened in a city or village with a population of 1,000,000 
or less and in which is located the principal office of a bank, 
trust company, or national bank. 


Bank Mergers 

Chapter 237 of the 1960 Laws of New York amended the 
merger provisions of the Banking Laws. Prior law permitted 
the mergers of banks and trust companies with corresponding 
institutions when both were located in the same banking dis- 
trict or in the same city. This continues to be the law except 
that if one of the banks has its principal office in a city of more 
than 1,000,000 or in a county with a population of more than 
700,000 which adjoins a city of more than 1,000,000, it may 
merge with another bank similarly situated and any branch ac- 
quired as the result of such merger which is not located in such 
city or adjoining county may be operated for a period of five 
years after the merger, even though the occupancy of such 
branch would otherwise have been prohibited. 


Purchase of Bank Assets 


Chapter 237 of the 1960 Laws of New York added a new 
Section 601-a to the Banking Law. This deals with the acquisi- 
tion by one bank of all or substantially all of the assets of another 
bank, whether by purchase or otherwise, other than by merger. 
The new law limits the acquisition of banks to those located in 
the same banking district or city, except for the latitude as in the 
case of mergers where one of the banks is located in a city of 
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more than 1,000,000 or in a county of more than 700,000 adjoin- 
ing a city of more than 1,000,000. 


Bank Holding Companies 

Chapter 237 of the 1960 Laws of New York added a new 
Article III-a to become effective July 1, 1960. The organiza- 
tion and operation of Statewide bank holding companies is per- 
mitted with the prior approval of a three-fifths vote of all the 
members of the Banking Board. Applications requiring Board 
approval must be filed with the Superintendent of Banks, who 
must submit his recommendations to the Banking Board. Limi- 
tations and restrictions on loans by bank holding companies or 
borrowings by executive officers or directors of bank holding 
companies and upon their being engaged in the securities busi- 
ness are contained in the new law. Bank holding companies are 
required to register with the Superintendent of Banks and file 
reports as required by the Banking Board. 


Bank Loans 


The rules concerning loans by California banks to bank di- 
rectors and employees and to partnerships and corporations in 
which bank officers, directors, and employees are interested 
were revised in 1959 by amendments to Sections 3370, 3371, and 
3372 of the Financial Code. The principal change was to re- 
quire authorization or confirmation by a majority of the bank’s 
board of directors and two-thirds (rather than all) of the di- 
rectors present at the board meeting as to those of the permitted 
loans which require board action. 

By virtue of amendments in 1959 to Sections 1227, 1228, 
1413, and 1416 of the Financial Code, California banks are now 
permitted to make loans on the security of a first lien on a lease- 
hold provided the lease does not expire for at least ten years 
after maturity of the loan. Formerly only 99-year renewable 
leases and leases expiring not less than 50 years from the date 
of the loan were acceptable. Twenty-year instalment real estate 
loans are no longer limited to real estate improved with single- 
family residences. 

Prior to repeal of Section 767 and amendment of Section 766 
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of the California Financial Code in 1959, state banks could not” 
lend on the security of real property outside California on the 
same basis they could on real property in California because of 
different treatment given to applicable tax and assessment liens. 
Now the same rules apply regardless of the location of the real 
property. 

Section 26-603, Idaho Code, was amended to authorize state 
banks to make unsecured loans up to the amount of $1,000 to 
officers or employees of the bank. 

Act No. 238 of the Michigan Public Acts of 1959 permits 
state banks holding industrial loan certificates to purchase ne- 
gotiable instruments from dealers in tangible goods or personal 
services, with total financing charges to the purchaser of the 
goods and dealer not to exceed 1 per cent per month on the out- 
standing balance of such obligation. Participation with small 
investment companies in the making of loans was a new power 
given to all state banks. 


Chapter 103 amends Section 6-0305 of the North Dakota 
Revised Code of 1943 to increase the amount of real estate loans 
which a bank may carry at any one time from 60 per cent to 
66 2/3 per cent of time deposits of capital stock and surplus, 
whichever is the larger. This same chapter also increases from 
60 per cent to 66 2/3 per cent the amount a bank may lend 
against the cash value of real property. 

In the State of Washington financial institutions were pro- 
hibited by Chapter 68, Laws of 1959, from requiring designa- 
tion of race, creed, color, or national origin of any credit appli- 
cant. 

Chapter 51 of the 1959 Session Laws of Wyoming is an act 
providing for the “Wyoming Higher Education Loan Plan.” 
This provides for the establishment of a “Wyoming Higher Edu- 
cation Loan Plan” to guarantee loans made by banks to college 
students. Provision is made for loans to students not exceeding 
$500 for any single academic year nor more than $2,000 for the 
entire program for one student, such loans to be evidenced by 
promissory notes bearing interest at rates not exceeding 6 per 
cent per annum. 


Public Act No. 11 amended Section 36-99 of the Connecticut 
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General Statutes concerning mortgage loans by savings banks 
and savings departments of state bank and trust companies. The 
act increased the maximum amount of any loan from $15,000 to 
$20,000 and increased the period of time for final payment from 
20 to 25 years. 

House Bill No. 400, which became effective May 30, 1959, 
made numerous changes and additions to the Texas Banking 
Code of 1943, as amended. The most important was a change 
in Article 4 of Chapter V of the Code, relating to real estate 
loans, by the addition of several new subsections relating to real 
estate loans and to a new class of loan identified as a “construc- 
tion loan.” 


Bank Investments 


Section 769 of the California Financial Code was amended 
to permit a state bank to invest up to 1 per cent of its capital and 
surplus in stock of Small Business Investment Companies. 

For determining eligibility of corporate bonds as legal in- 
vestments for savings banks, California in 1959 changed its 
former rule which required the issuer to have a 2% to 1 ratio of 
consolidated current assets to consolidated current liabilities to 
one calling for it to have consolidated net current assets in ex- 
cess of 150 per cent of consolidated funded debt and “minority 
interest.” Exempt from the requirements are bonds of corpora- 
tions with consolidated gross assets less valuation reserves in ex- 
cess of $500,000,000 and consolidated net current assets of at 
least $100,000,000. (Financial Code, Section 1364 (d) ). 

Section 659.20(5)(a), Florida Statutes 1959, relating to 
“banks” and Section 656.24(4)(a), Florida Statutes 1959, re- 
lating to “industrial savings banks,” were amended to authorize 
banks and industrial savings banks to invest, within certain limi- 
tations, in stock of a corporation organized and operated for the 
sole purpose of owning the premises of such banks and industrial 
savings banks. Section 659.20(1), Florida Statutes 1959, re- 
lating to “banks” and “trust companies,” and Section 656.24(1), 
Florida Statutes 1959, relating to “industrial savings banks” 
were amended to authorize the purchase, within certain limita- 
tions, of shares of stock in small business investment companies 
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as defined in and organized pursuant to Public Law 85-699 (15 
U. S. Code, Section 681). 

Am. H.B. 510, which amended Ohio Revised Code Section 
1105.15, provides that an Ohio bank may invest in (a) obliga- 
tions and securities of Federal National Mortgage Association; 
(b) shares of stock issued by small business investment com- 
panies chartered or incorporated under the laws of Ohio and 
licensed under the provisions of Title III of the Small Business 
Investment Act of 1958 (except that such investments may not 
aggregate more than one per cent of the bank’s capital and sur- 
plus); and (c) shares and evidences issued by certain develop- 
ment corporations organized under Chapter 1726 of the Ohio 
Revised Code to promote agricultural, industrial, and business 
developments within the state (except that such investments 
shall not exceed 2 per cent of the bank’s capital and surplus). 

Chapter 87 of Massachusetts Acts of 1959 authorized a trust 
company to invest up to one per cent of the amount of its capital 
and surplus in small business investment companies. 

Public Act No. 8 amended Section 36-96 of the Connecticut 
General Statutes by raising from four to six per cent the amount 
of assets of a savings bank and the savings departments of a state 
bank and trust company which may be invested in Federal 
credit agencies, and raised from one to three per cent the 
amount of such assets which may be invested in any one such 
credit agency. 

Public Act No. 14 amended Section 36-39 of the Connecticut 
General Statutes which formerly limited the amount of money 
which a Connecticut savings bank or savings department of a 
state bank and trust company could invest in real estate mort- 
gages outside of the State of Connecticut to 10 per cent of the 
assets of such bank by increasing the limitation to 15 per cent 
of such assets. 

Public Act No. 18 amended Section 36-96 of the Connecticut 
General Statutes concerning investments of savings banks and 
savings departments of state bank and trust companies in invest- 
ment company stocks by changing the total investment in the 
stock of such investment companies in the case of savings banks 
from 20 to 25 per cent of its surplus and profit and loss, and in 
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the case of a savings department of a state bank and trust com- 
pany from 2 to 2’ per cent of its total savings deposits. 

Public Act No. 492 amended Section 36-57 of the Connecti- 
cut General Statutes by adding Subsection (z) to allow state 
bank and trust companies to invest in shares of stock of corpora- 
tions qualified under the laws of the United States as “small busi- 
ness investment companies,” in an amount aggregating not more 
than one per cent of such bank's capital and surplus. 

Chapter 111 of New York 1960 Session amended No. 174(1) 
of Banking Law to increase the permissible ratio of mortgage 
loans by private bankers on improved realty from 66 2/3 per 
cent to 75 per cent of the appraised value of the realty. Chapter 
128 authorized a similar increase in the amount of mortgage 
loans for saving banks. Chapter 203 limited mortgage loans by 
industrial banks as follows: two-thirds of appraised value if un- 
improved, three-fourths if improved and used for residential, 
business, manufacturing, or agricultural purposes, and four- 
fifths if improved by a single or two-family residence, provided 
the total unpaid loans secured by such single or two-family 
- residences does not exceed 10 per cent of the maximum amount 
of real estate loans permitted to industrial banks by No. 294 
(10c) of Banking Law. 

Act No. 238, Michigan Public Acts of 1959, revised the State 
Banking Code to clarify the powers of state banks to invest in 
obligations of Federal Home Loan Banks, the Federal Housing 
Administration, or the Federal National Mortgage Association. 
State banks were also authorized to purchase and hold shares of 
Small Business Investment Companies doing business in Michi- 
gan which are licensed or established pursuant to the Federal 
Small Business Investment Act of 1958. 

A new law empowers state chartered banks and trust com- 
panies in Missouri to invest in stock of Small Business Invest- 
ment Companies formed for the purpose of operating under the 
Federal Small Business Investment Act of 1956 on the same 
basis as the Federal Act permits national banks to invest in such 
stock. (1949 R.S.Mo. § 362.173). 

Chapters 61, 96, and 229 of the 1959 Laws of New Hamp- 
shire revised the investment powers of savings banks. 
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The Pennsylvania Banking Code was amended in a number’ 
of respects by Acts Nos. 83, 84, 176, 353, and 422 to permit in- 
vestment in certain real estate mortgages up to 80 per cent of 
the appraised value when amortized over a period of 25 years, 
in bankers’ acceptances and bills of exchange, obligations issued 
under the authority of the Federal Farm Loan Act, and in stock 
of Small Business Investment Companies organized under Fed- 
eral law. 

Act No. 353 of 1959 of Pennsylvania enlarged the type of 
institutions to or from which banks may sell or buy fractional in- 
terests in evidence of indebtedness. 

Act No. 621 of 1959 in Pensylvania created a Pennsylvania 
Housing Agency and Act No. 625 authorized banks, trust com- 
panies, and savings banks to invest in its bonds and notes. 

In Virginia 1960 legislation authorized banks to lend against 
75 per cent of the appraised value of real estate. 

In the State of Washington, Chapter 185 of the Laws of 
1959 permitted banks and trust companies to invest in the stock 
of Smal] Business Investment Companies up to 1 per cent of 
paid in capital and surplus. 


Security Devices 


In 1957 California adopted an Inventory Lien Law (Factor’s 
Act), California Civil Code Sections 3030-3043, which required 
the use of so-called “designation statements.” Section 3031 was 
amended in 1959 making the use of designation statements op- 
tional. Now a lien agreement itself may create a continuing lien 
upon all of the borrower’s merchandise or all of his merchandise 
of a particular kind or class presently owned or thereafter ac- 
quired. It was also made clear that the lender does not have to 
sign the lien agreement. 

In California transactions involving the sale and lease-back 
of personal property were hazardous for the purchaser-lessor and 
for a mortgagee taking a chattel mortgage from the purchaser- 
lessor because transfers of personal property in the possession of 
a transferor not accompanied by an immediate and continued 
change of possession of the thing transferred are conclusively 
presumed fraudulent and void as against the transferor's credi- 
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tors while he remains in possession. No such change of pos- 
session takes place in a sale and lease-back transaction and thus 
the purchaser's title to the mortgaged property would be de- 
fective under this rule. Amendments to California Civil Code 
Section 3440 were adopted in 1959 to permit transferees to be 
protected from the consequences of this law in sale and lease- 
back transactions by recordation and publication of a notice of 
the intended transaction. Rights of a mortgagee now are not af- 
fected by this section at all if the intended mortgagee or mort- 
gagor records and publishes a notice of the transfer and the in- 
tended mortgage. 

The California law concerning future advances under chat- 
tel mortgages was restated and clarified in 1959, Civil Code 
Section 2975. The lien for the following advances has the same 
priority established originally by the chattel mortgage: (1) All 
advances (whether optional or mandatory ) to the extent they do 
not exceed at any one time an amount specified in the mortgage; 
(2) if such an amount is not specified, all mandatory advances 
and all optional advances made without actual notice of inter- 
vening liens; (3) all advances for the protection of the security. 
Repayment of all obligations secured by a mortgage will not 
work a discharge thereof; however, the mortgagee must issue a 
satisfaction thereof on demand of the mortgagor. 


The California law relating to conditional sales of motor 
vehicles, Civil Code Section 2982, was amended in 1959 to pro- 
vide that no conditional sale contract covering a motor vehicle 
shall contain a provision permitting acceleration of the maturity 
thereof in the absence of default by the buyer in performance of 
his obligations thereunder. The legislation was aimed at such 
contract provisions as those giving such a right if the holder 
of the contract “deems himself insecure.” 


Sections 64-901 and 64-904, Idaho Code, being a part of the 
chapter of the Code on assignment of accounts receivable, were 
amended so as to provide that any notice of assignment filed with 
the Secretary of State protecis the assignment of accounts which 
arise during the effective period of the notice of assignment or 
any renewal thereof and which originate out of existing or future 
contracts and are assigned by the assignor to the assignee at any 





or 
O- 
le 


of 
ch 


er 


he 
re 
ith 
ch 


ire 


ny 


DEVELOPMENTS IN BANKING LAW 775 


time during such period, regardless of whether such accounts ° 
were in the contemplation of the assignor and the assignee when 
such notice was executed. The foregoing amendments were 
proposed and adopted because of the decision of the United 
States Court of Appeals for the Fifth Circuit in the case of Re- 
public National Bank of Dallas v. Vial, 232 F.2d 785, and for the 
purpose of meeting any possible objection that might arise be- 
cause of the reasoning of the court in that case. 

An amendment to an existing law in Missouri relates to the 
filing and recording of chattel mortgages with a change in lan- 
guage to the end that the filing or recording of a chattel mort- 
gage will not be required in order to avoid a successful attack 
on the mortgage by non-lien general creditors of the mortgagor. 
(1949 R.S.Mo. § 443.460). 


Real Estate Mortgages 


Chapter 59-356, Laws of Florida, 1959, was enacted and has 
been codified in Section 697.05, Florida Statutes 1959. This 
section declares that every mortgage on real property, other 
than first mortgages and mortgages created for a term of more 
that five years, in which the final payment or balance due upon 
maturity is greater than twice the amount of an instalment pay- 
ment, is a “balloon mortgage” and must be so designated by 
the creditor. The statute further provides that for failure to 
so designate, the maturity date of the mortgage is automatically 
extended and the interest is forfeited. 

By Chapter 69 of the 1959 Wyoming Laws, mortgages on 
real estate may provide for future advances whose lien will re- 
late back to the date of the recording of the mortgage. The 
mortgage must state the aggregate amount to be secured, the 
date by which the advances shall be completed, and the date 
of maturity. Previous legislation in Wyoming had authorized 
such provisions in chattel mortgages. 


Foreign Bank Participations 

Section 33-136 of the Connecticut General Statutes formerly 
provided that a foreign corporation could purchase, hold, mort- 
gage, lease, and convey real and personal property in Connecti- 
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cut but that it could not otherwise engage in business in that 
State without legislative authority from the Connecticut Sta- 
tutes. The 1959 session clarified this restriction by providing 
that the Section should not be construed as prohibiting foreign 
banks from contracting with a Connecticut bank carrying on a 
mortgage loan business for the acquisition of a participation or 
the entire interest in a loan made by a Connecticut bank. Mort- 
gage loans on residential real estate are excepted from the per- 
missive provisions of the amendment. 


Banking Hours 

Wyoming banks have been authorized to close on Satur- 
days during June, July, and August by Chapter 54 of the 1959 
Wyoming Laws. 

In Idaho Section 26-1002 of the Banking Code was amended 
to provide that no bank shall remain open on any Saturday, thus 
constituting that day a bank holiday. 

South Carolina enacted legislation permitting any com- 
mercial bank or cash depository to remain closed one day of 
each week in addition to Sunday and legal holidays as deter- 
mined by their boards of directors. 


Interest 

South Carolina has enacted legislation prohibiting corpora- 
tions capitalized for $40,000 or more from asserting the defense 
of usury on borrowed money. 

Public Act No. 7 amended Section 37-9 of the Connecticut 
General Statutes (1958 Rev.) by including private bankers in 
the exemption from the usury provisions of the statutes which 
heretofore applied only to national banks and banks incorporat- 
ed under the laws of Connecticut. 


Revolving Check Credit Plans 

In Virginia 1960 legislation authorized a charge of one per 
cent per month to be made by banks on outstanding balances 
under such plans. 

Chapter 91 of the 1959 Laws of New Jersey authorized 
“check-loans” similar to those permitted in New York and Penn- 
sylvania. 
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Revolving Charge Accounts 

Chapter 350 of North Dakota Laws of 1959 is a Revolving 
Charge Account Act. This act allows a charge of 1'/ per cent 
per month on charge accounts if the retailer complies with the 
act and obtains a contract from the buyer in accordance there- 
with. 


Small Loans Acts 

A new Small Loans Act No. 374 was enacted in Alabama, 
fixing maximum rates of interest of $1 for every $5 on loans up 
to $75, 3 per cent per month on loans between $75 and $200, 
and 2 per cent per month between $200 and $300. Loans in 
excess of these rates result in forefeiture of the right to enforce 
repayment of the principal of the loan as well as interest. Banks 
and other institutions of that nature are exempt from the opera- 
tion of the statute. 

North Dakota passed its first comprehensive Small Loan 
Act as Chapter 136. This new act does not apply to banks, sav- 
ings and loan associations, or other licensed and regulated finan- 
cial institutions. The Small Loan Act provides for licensing, 
examination, and regulation of small loan companies allowing 
loans not to exceed $1,000 and interest rates as high as 2.5 per 
cent per month. This Small Loan Act, however, will be sub- 
mitted to the general public in November of 1960 on a referen- 
dum vote. 


Deposits 

Chapters 176 and 177 of Massachusetts Acts of 1959 in- 
creased the amount that may be deposited in an individual's 
savings account from $7,500 to $10,000 and the amount which 
may be deposited in a joint account from $15,000 to $20,000. 

Chapter 94 of the Maryland Laws of 1960 increased the 
guarantee fund which savings banks are required to maintain 
for the protection of depositors. The statute requires a fund 
equal to 5 per cent (formerly 3 per cent) of the total amount of 
deposits and requires a savings bank to set aside one-fourth (for- 
merly one-eighth) of 1 per cent of the deposits per annum until 
the 5 per cent minimum fund is reached. If, thereafter, the fund 
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falls below the 5 per cent minimum, the Bank Commissioner 
may require the bank to reduce the rate of interest paid on its 
deposits until the deficiency is made up. 


Uniform Commercial Code 

Under Acts Nos. 426 and 687 adopted ie the Pennsylvania 
Legislature, the Commercial Code of that State now conforms 
to the 1958 Official Text of the sponsors of that statute. It will 
be remembered that Pennsylvania first adopted the Code in 
1953 according to an earlier version of the sponsors. 


Uniform Gifts to Minors Acts 

The Uniform Gifts to Minors Act was enacted during the 
year in California, replacing an existing so-called Model Act. 
The same statute was adopted by the 1959 session of the Michi- 
gan Legislature as Act No. 172. Prior legislation in Michigan 
which regulated irrevocable gifts of securities to minors was re- 


pealed. 


Uniform Act for Simplification of Fiduciary Security Transfers 

California enacted the Uniform Act on this subject during 
the year. It was also enacted in Maine as Chapter 244 of the 
Public Laws of 1959 and in Missouri as 1949 R.S.Mo. Sec. 403.- 
250 et seq. The State of Wyoming adopted this statute by 
Chapter 170 of the 1959 Wyoming Laws. In 1959 the Uniform 
Act for Fiduciary Security Transfers was enacted in Texas, to 
become effective January 1, 1960, and is found in Article 582-1 
of Vernon’s Annotated Civil Statutes of Texas. It varies some- 
what from the actual uniform act on this subject. 


Uniform Disposition of Unclaimed Property Act 
This statute was adopted in California. 


Uniform Facsimile Signatures of Public Officials Act 
California has now enacted this uniform statute. 


Uniform Fiduciaries Act 
This was enacted during the year in Missouri as 1949 R.S. 
Mo. Sec. 456.240. 
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Uniform Trust Receipts Act 

Senate Bill No. 237 enacted the Uniform Trust Receipts Act 
for Texas. This was the first statutory provision relating to trust 
receipt financing. The new law can be found as Article 5499a- 
51 of Vernon’s Annotated Civil Statutes of Texas. 


Common Trust Funds 

In Maine a Mutual Trust Investment Company Act was 
adopted under Chapter 322 of the Public Laws of 1959. This 
act enables five or more state banks with trust powers, trust 
companies, or national banks with trust powers to organize and 
incorporate a mutual trust investment company. The purpose 
of such mutual trust investment companies is to constitute a 
medium for the common investment of trust funds held in a 
fiduciary capacity. The act provides that state banks with trust 
powers, trust companies, and national banks with trust powers 
may invest funds held in a fiduciary capacity in the shares of 
stock of the mutual trust investment company. No other person 
or corporation may hold such stock. The Bank Commissioner 
has been given general regulatory power over the conduct and 
management of all mutual trust investment companies. 


Bills and Notes 

Section 27-1006, Idaho Code, being a part of the Uniform 
Negotiable Instruments Law, was amended to provide that mere 
retention of a bill of exchange for more than 24 hours by a 
drawee bank unless its return has been demanded will not 
amount to an acceptance, and exempting checks from the pro- 
visions of the statute. 


Instalment Sales Acts 

In 1959 California adopted a retail instalment sales law, 
California Civil Code Sections 1801-1812.9, patterned closely 
after the New York Retail Instalment Sales Act. With certain 
exceptions, the law regulates instalment sales of goods and ser- 
vices to consumers if a service charge is made. The form and 
terms of the contract, the service charge rates and remedies of 
the holder of the contract are regulated. 
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Chapter 352 amends the Instalment and Conditional Sales 
Act of North Dakota so that it covers all retail sales and the 
change also spells out in greater detail credit service charges 
and delinquency charges. 


Savings and Loan Act 

Arizona enacted a new comprehensive Savings and Loan 
Act as Chapter 4 of the 1959 Session Laws. It will be designated 
as Chapter 3 of Title 6 of the Arizona Revised Statutes. 


Development Corporations 

By a 1959 law the Maryland Legislature authorized the 
creation of the Development Credit Corporation of Maryland 
but provided that such Corporation could not commence busi- 
ness until 10 per cent of its authorized capital stock had been 
paid in and fixed April 1, 1960 as the deadline for commencing 
business. Chapter 19 of the Laws of 1960 reduces the 10 per 
cent minimum captal requirement to 5 per cent and extends the 
deadline until October 1, 1960. The statute does not contem- 
-plate the use of public funds. By Chapter 75 of the Laws of 
1960 the Maryland Legislature authorized Baltimore City and 
any county which determines that a state of acute unemploy- 
ment exists to issue bonds and contribute the proceeds to non- 
profit, nonstock “Industrial Development Corportions” formed 
to furnish money and credit for the promotion and rehabilitation 
of existing businesses and industries and for inducing new en- 
terprises to locate in their respective communities. 


Taxation 

Act No. 264, Michigan Public Acts of 1959, increased the 
Michigan state intangibles tax on state bank deposits, national 
bank deposits, and building and loan association share accounts 
from 25 cents per $1,000 to 50 cents per $1,000. The provision 
for the bank or association to pay the tax instead of the owner 
thereof was continued. 

The rate of tax in Pennsylvania on the capital stock of banks 
and savings institutions (Act of October 26, 1959, No. 476) and 
of title insurance and trust companies (Act of October 26, 1959, 
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No. 477) was increased from four mills to eight mills per dollar 
of actual value for the years ending December 31, 1959 and Dec- 
ember 31, 1960, after which the tax reverts to four mills. 


STATE BANK SUPERVISORS JOIN NEW JERSEY BRANCH 
BANKING CASE 


It has been reported recently that the National Association 
of Supervisors of State Banks has filed a memorandum with the 
United States District Court in the suit brought by the Camden 
Trust Company against the Comptroller of the Currency. The 
bank seeks to prevent the Comptroller from approving the pro- 
posed “affiliate status” of the newly formed Delaware Valley 
National Bank. The Supervisors, who filed their memorandum 
as amicus curiae, support the position of the Camden Trust 
which maintains that because the Delaware Valley National 
Bank will be under the same management and its affairs will 
be conducted under the same policies as the Haddonfield Na- 
tional Bank, the new bank is only a branch of Haddonfield. This 
being so, granting an “affiliate status” to the new bank would 
enable the Haddonfield National Bank to have a branch in 
contravention of the New Jersey branch banking law. Further it 
would allow a national bank in effect to have a branch which a 
state bank could not have and thus create an inequality between 
the two banking systems. 

The NASSB memorandum points out that “. . . the compara- 
tive balance required for a strong dual banking system would be 
endangered if the Comptroller could authorize a new banking 
facility for a national bank which would be denied a state bank 
under similar circumstances.” 








BANKING DECISIONS 


In this department are published each month all of the important decisions 
of the Federal and State Courts involving questions pertaining to the 
law of banking and negotiable instruments. The experiences they disclose deserve 


careful attention and study of bankers, bank counsel, the depositor 


and the bank student seeking advancement. 





Allowing Continuance of Existing Branch Banks 
in Statute Prohibiting Their Establishment 
Not Unconstitutional 


The right to engage in the banking business is a matter of 
legislative grace, the Supreme Court of Wisconsin stated, and 
therefore, the right to maintain a branch office also depends 
upon legislative permission. Moreover, the court held, a 1947 
Wisconsin statute which prohibited the establishment of branch 
offices but which allowed the continuance of those already in 
operation was not unconstitutional. 

The court stated that in passing the statute the legislature 
intended to prevent the hazards of monopoly due to an excessive 
number of branch banks and that it was not essential that the 
legislature, in order to prevent the “creeping paralysis” of 
branch banking, eliminate existing branch banks. There was 
sufficient evidence in the record, the court concluded, to find 
that the legislature had acted reasonably in recognizing the 
economic dislocation the community would suffer had existing 
branch banks been eliminated. State Bank of Drummond v. 
Nuesse, Supreme Court of Wisconsin, 108 N.W.2d 283. The 
opinion of the court follows: 


DIETERICH, J.—The appellant-petitioner attacks the validity of 
sec. 221.04(1) (f), Stats., as amended by ch. 101, Laws of 1947, which 
prohibits any bank from establishing a branch office or bank station 
after a certain date, but which allows banks that had branch offices or 
stations already established prior to May 17, 1947, to continue same, is 
void because in its passage there was a failure to obtain a two-thirds 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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vote of all the members elected to each house of the legislature as re- 
quired by sec. 4, art. XI of the Wisconsin Constitution.’ 

The undisputed facts are that William Banach was elected on April 
22, 1947, to fill a vacancy in the assembly, thereby bringing the member- 
ship to its legally authorized strength of 100.2 On April 24, 1947, the 
assembly passed Bill 77-S which created ch. 101, Laws of 1947. Sixty- 
six assemblymen voted for the bill, 12 opposed it and 21 were absent or 
abstained from voting. Banach did not take his oath of office as a legis- 
lator until April 29, 1947, which was five days after the final assembly 
vote. 

The appellant-petitioner contends that Banach was a “member elec- 
ted” to the assembly and he should have been counted within the mean- 
ing of the phrase “the vote of two-thirds of all the members elected.” 


Sec. 28, art. IV of the Wisconsin Constitution* requires members of 
the legislature before entering upon the duties of their office to take 
and subscribe to an oath or affirmation to support the constitution of 
the United States and the constitution of the state of Wisconsin, and 
further that they will faithfully discharge the duties as a member of the 
legislature to the best of their ability. 


The popular or reasonable import of words furnishes the general 
rule for the interpretation of public laws. The plain, obvious and ration- 
al meaning of a statute is always to be preferred to any curious, narrow 
or hidden sense. The words, “before they enter upon the duties of their 
respective offices, take . . . an oath” are direct, unambiguous expressions, 
and mandatory and leave no room for construction. 


Banach could not enter upon the duties of his office and one of these 
duties consisted of his exercising his right to vote. This right to vote 
came into being on April 29, 1947, when he took his oath of office. The 
bill was passed on April 24, 1947. It therefore follows that Banach was 
not a member of the legislature and had no vote. He was an assembly- 
man-elect until the day he took his oath of office. 

The appellant-petitioner next challenges the constitutionality of sec. 
221.04(1) (£), Stats., for the following reasons: 


1 Sec. 4, art. XI. “The legislature shall have power to enact a general banking 
law for the creation of banks, and for the regulation and supervision of the bank- 
ing business, provided that the vote of two-thirds of all the members elected to each 
house, to be taken by yeas and nays, be in favor of the passage of such law.” 

2 Sec. 2, art. IV. “The number of the members of the assembly shall never be 
less than fifty-four nor more than one hundred. The senate shall consist of a num- 
ber not more than one-third nor less than one-fourth of the number of the mem- 
bers of the assembly.” 

3 Sec. 28, art. IV. “Members of the legislature, and all officers, executive and 
judicial, except such inferior officers as may be by law exempted, shall before they 
enter upon the duties of their respective offices, take and subscribe an oath or 
aflirmation to support the constitution of the United States and the constitution of 
the state of Wisconsin, and faithfully to discharge the duties of their respective 
offices to the best of their ability.” 
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1. The law violates sec. 1, art. I of the Wisconsin Constitution, and 
sec. 1 of the Fourteenth amendment of the United Statse Constitution 
in that it denies petitioner equal protection of the laws as well as due 
process. 

2. The statute is arbitrary and discriminatory. 

3. The classification adopted is not germane to the purpose of the 
law. 

It is settled by unanimous legal authorities and conceded by both 
sides that “unless otherwise provided by statute a bank has no right to 
establish branch banks.” 9 C.J.S. Banks and Banking § 55, p. 87. The 
same authority continues: “As a state may prohibit branch banks entirely, 
it may make any regulation applicable to them, short of prohibition, 
which are reasonable and uniform, ... The state is the only one who 
may question the legality of maintenance of a branch bank.” 

By an amendment to the consitution in 1902, certain provisions were 
repealed and the present sec. 4, art. XI, which authorizes the regulation 
of the banking business by a general banking law became a part of our 
state constitution. The controversy thus rests upon fundamental prin- 
ciples of the power of the legislature for drawing a distinction between 
an old business and a new one and the limitations upon that power. 
The question in the present case then, is not one of authority, but of 
its appropriate exercise. It is a legislative decision, a policy decision, 
- and must be respected by the court as long as it is founded on a reason- 
able basis. State ex rel. Risch v. Board of Trustees, 1904, 121 Wis. 44, 
98 N.W. 954; Servonitz v. State 1907, 133 Wis. 231, 113 N.W. 277; 
Maercker v. City of Milwaukee, 1912, 151 Wis. 324, 139 N.W. 199, 
L.R.A. 1915F, 1196; Waldum v. Lake Superior Terminal & Transfer R. 
Co., 1919, 169 Wis. 137, 170 N.W. 729, and Wait v. Pierce, 1926, 191 
Wis. 202, 209 N.W. 475, 210 N.W. 822, 48 A.L.R. 276. 

If any one proposition could command the universal assent of the 
courts, we might expect it would be this—that banks are quasi-public 
institutions and that laws and regulations affecting banks are framed 
in the public interest. Hawkins Realty Co. v. Hawkins State Bank, 1931, 
205 Wis. 406, 236 N.W.657. 

It is clear that in determining claims of unconstitutional discrimina- 
tion and the denial of alleged rights, a distinction must be drawn between 
a lawful business in which one has the right to engage and other types 
of business which may be carried on only as a result of legislative grace. 
The right to engage in banking in the state of Wisconsin is purely a 
matter of such legislative grace. 

In Kiley v. Chicago, M. & St. P. R. Co., 1910, 142 Wis. 154, 159, 125 
N.W. 464, 466, it is stated: 


“... It is the class, considered broadly as a class, which must 
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possess the distinguishing differences of situation calling for differ- 

ent legislation, not every individual in the class.” 

In Price v. State, 1919, 168 Wis. 603, 171 N.W. 77, 81, this court held: 
“, . . that as to matters of classification the Legislature has a 

very broad discretion, and that its judgment with reference there- 

to will be respected and enforced by the courts, unless the classi- 

fication is so arbitrary that there is no conceivable basis in reason 

therefor.” 


In the instant case the facts disclose that the subject of branch banks 
and branch stations is of such great public interest that it has a direct 
bearing upon the economic life of the state. The classification of per- 
mitting branch banks and stations that existed prior to the enactment of 
sec. 221.04(1) (f), Stats., to continue is not an unlawful discrimination or 
an illegal classification so as to constitute a denial of the equal protection 
of the law under the Fourteenth amendment of the United States Con- 
stitution or the constitution of the state of Wisconsin. Randles v. Wash- 
ington State Liquor Control Board, 1949, 33 Wash.2d 688, 206 P.2d 
1209, 9 A.L.R.2d 531, and Price v. State, supra. 

In its decision the trial court stated: 


“In the instant case it is conceded and the records indicate that 
there are some 555 banks in the state of Wisconsin. Of this num- 
ber 86 banks have a total of 136 branches or stations. These 86 
banks with existing branches or stations have total deposits of 
$1,638,932,000.00 or 37.3 per cent of the total of all deposits of all 
the banks in the state. Consequently when the legislature adopted 
ch. 101, Laws of 1947, it must be presumed that they gave thought 
to the economic dislocation, to say nothing of the prejudice to ex- 
isting property rights, which would have occurred had there been 
a complete ban imposed against branch banking.” 


We agree with the trial court’s conclusion and accept as adequate the 
reasons advanced to support it. 

There can be no doubt that the legislature determined that a halt 
must be called before the tangle became so intricate that it could no 
longer be unraveled. This court recognized that such factors form a 
proper and equitable basis for the purpose of classification with respect 
to regulatory legislation. These aspects are clearly stated in Sam- 
marco v. Boysa, 1927, 193 Wis. 642, 215 N.W. 446, 55 A.L.R. 370. The 
court said (193 Wis. at page 644, 215 N.W. at page 446): 


. . . A perusal of these cases gives the impression that, 
in order to constitute equal protection of the law, laws must 
affect every man, woman, and child exactly alike. That this is 
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not true is just as trite and fundamental as is the proposition that 
all persons are entitled to the equal protection of the law. 


“In the decisions above cited no weight was given to the power 
of the legislature to create classes germane to the purposes of 
the legislation and to provide that all persons within the class 
should be treated alike. There is a manifest difference between 
prohibiting the erection of undesirable buildings, or buildings 
to be devoted to undesirable purposes within a given area, and 
compelling the destruction of buildings already constructed or 
prohibiting a continuance of the use to which they may presently 
be devoted. In the one case the owner has made expenditures 
in the construction of his building or in fitting up his premises 
for the use to which they are devoted, while in the other case no 
such expenditures have been incurred. This circumstance fur- 
nishes an unimpeachable basis for classification for the purposes 
of legislation such as we are construing.” 


In Werlein v. Milwaukee Electric Railway & Transport Co., 1954, 
267 Wis. 392, 66 N.W.2d 185, 46 A.L.R.2d 1091, a statutory amendment 
required that motor vehicles be equipped with safety glass, but ex- 
cepted trackless trolley buses constructed before a certain date. This 
court held the statute did not make an unreasonable classification, that 
statutory classifications based upon time are generally recognized as 
valid. 

The appellant contends that ch. 101, Laws of 1947, violates the due 
process and equal protection clauses of the state and the United States 
constitutions, because an exception made in favor of banks having 
branches at the cut-off date. The legislature must be presumed to have 
given thought that the economic dislocation which would have occurred 
had there been a complete ban could seriously have affected the public 
welfare. Debatable questions as to reasonableness are not for the courts 
but for the legislature, which is entitled to form its own judgment. 
In exercising its authority the legislature intended to prevent the hazards 
of monopoly due to excessive numbers of branch banks and this was 
manifestly within the broad range of legislative discretion. It certainly 
was not essential for the legislature in order to prevent the creeping 
paralysis of branch banking that it eliminate all existing branch 
banks. The legislature had a right to believe that a continuance 
of further branch banks would subject the state to an intolerable 
situation. The state and United States constitutions do not require 
or compel the state to destroy all branch banks and stations exist- 
ing and created before the passage of the law in the state’s efforts 
to regulate monopolistic conditions. The state’s economy is entitled 
and must be protected fully from the threats of undue concentration 
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and monopoly in banking, and the legislature enacted ch. 101, Laws of’ 
1947, for that very purpose. 

In the record every ingredient of a complete and legitimate reason 
existed for recognizing the justification for the classification, the branch 
banks would lose the capital invested; the community would suffer the 
discomfort of the sudden enforced disorganization of an institution to 
which it was accustomed. In Louisville Gas & Electric Co. v. Coleman, 
1928, 277 U.S. 32, 48 S.Ct. 423, 426, 72 L.Ed. 770, Mr. Justice Holmes 
said that when a line or point has to be fixed, and “there is no math- 
ematical or logical way of fixing it precisely, the decision of the Legis- 
lature must be accepted unless we can say that it is very wide of any 
reasonable mark.” 

The purpose of the constitutional provision guaranteeing due pro- 
cess of law and equal protection of law is to prevent arbitrary depriva- 
tion of life, liberty or arbitrary spoliation of property and to require 
equal protection and security for all under like circumstances in en- 
joyment of their personal and civil rights. The enactment by the 
legislature of ch. 101, Laws of 1947, which amended sec. 221.04(1) (f), 
does not deny due process or equal protection of the laws and is con- 
stitutional. 

The judgment and orders are affirmed. 


BROADFOOT, BROWN and CURRIE, JJ., concur. 


STATUTE LIMITS NEW JERSEY BANK BRANCHES 
ON MILITARY POSTS 


Under a recent statute passed by the New Jersey legislature, 
commercial and savings banks in that state may establish 
branches on U.S. Army, Navy or Air Force installations only if 
the branches are located in the same county as the bank’s 
home office. Further, such branches must comply with re- 
quirements of the appropriate Federal and State regulatory 
agencies, and branches on government installations must be 
discontinued when authority to operate is terminated by the 
federal government. 
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Banker's Blanket Bond Does Not Cover Non- 
Payment of Loans Procured by False 
Representations 


O. M. Spencer was in the used car business. Pursuant to 
a so-called “floor plan” arrangement, the bank financed his 
purchases of used cars and took back Spencer's promissory notes 
and a chattel mortgage on each car purportedly purchased by 
Spencer. Upon the sale of a car Spencer was to repay the note 
involved. When Spencer encountered financial difficulties the 
bank discovered that although Spencer's signature on his out- 
standing notes and chattel mortgages had been genuine, he did 
~ not own and have possession of any of the described auto- 
mobiles and that his representation to the contrary was false. 


The bank brought an action against its insurer to recover 
the loss which it claimed was compensable under its banker’s 
blanket bond. The bond excluded from its coverage loss aris- 
ing from non-payment of any loan whether procured in good 
faith or by trick, fraud or false pretenses. It was the bank’s 
position that the forgery and counterfeiting coverage of the 
bond applied but the trial court granted judgment to the in- 
surance company and the Court of Appeals affirmed. State 
Bank of Poplar Bluff v. Maryland Casualty Company, United 
States Court of Appeals, Eighth Circuit, 289 F.2d 544. The 
opinion of the court follows: 


BLACKMUN, C. J.—This diversity action is one whereby the plaintiff 
bank seeks to recover from its insurer the amount of a loss claimed to be 
compensable under a “Bankers Blanket Bond.” 

There is no real dispute as to the facts: O. M. Spencer, a customer of 
the bank, was in the used car business. The bank financed Spencer's 
purchases of automobiles through a “floor plan” arrangement. This in- 
volved an advance to Spencer against his execution and delivery to the 
bank of a demand promissory note and a chattel mortgage on each car 
concerned and, upon sale of the car, the repayment of the note. Spencer 
encountered financial difficulties and, by the end of August 1957, over 
$15,000 was outstanding on his floor plan notes issued to the bank during 


NOTE —For similar decisions see B. L. J. Digest (Fifth Edition) § 712. 
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the preceding 6 months. The bank then discovered that, although Spen- 
cer’s signatures on the notes and chattel mortgages were genuine and al- 
though he may have had possession at one time of some of the described 
automobiles, others of them were fictitious and he did not in fact own 
and have possession of any of them at the time of the execution of the 
respective notes and mortgages. His representations to the bank, when 
the notes and mortgages were delivered, that he did have such ownership 
and possession were false. The unpaid Spencer floor plan notes constitute 
the claim against the insurance company. 

The bond in question was issued June 11, 1951, was supplemented by 
riders effective June 23, 1956, and was in effect when the particular 
Spencer loans were made in 1957 and the loss sustained. It is Standard 
Form No. 24. By it the insurance company undertook and agreed to 
indemnify and hold the bank harmless from certain losses up to a stated 
amount. The losses covered are described in several clauses but the ones 
pertinent here are those which have to do with “Forgery or Alteration” 
(Clause D) and with “Securities” (Clause E). These clauses are set 
forth in the margin.! The bond by its Section 1(d) specifically excludes 
from its coverage 


“Any loss the result of the complete or partial nonpayment of 
or default upon any loan made by or obtained from the Insured, 
whether procured in good faith or through trick, artifice, fraud or 
false pretenses, except when covered by Insuring Clause . . . (D) 
or (E).” 


The plaintiff in its opening statement at the trial said “that the theory 
of this law suit is based on forgery and that it is our attempt to broaden 
the scope of forgery from the mere forgery of signatures to the forgery 
of an instrument as to the security represented.” This is the heart of its 
case. lin support thereof it asserts that the bond is ambiguous to the 


1“(D) Any loss through Forgery or Alteration of, on or in any checks, drafts, 
acceptances, withdrawal orders or receipts, for the withdrawal of funds or Property 
certificates of deposit, letters of credit, warrants, money or:ers or orders upon public 
treasuries, or any loss (1) through transferring, paying or delivering any funds or 
Property or establishing any credit or giving any value on the faith of any written 
instructions or advices directed to the Insured and authorizing or acknowledging the 
transfer, payment, delivery or receipt of funds or Property, which instructions or 
advices purport to have been signed or endorsed by any customer of the Insured or 
by any banking institution but which instructions or advices either bear the forged 
signature or endorsement or have been altered without the knowledge and consent 
of such customer or banking institution, . . .” 

“(E) Any loss through the Insured’s having, in good faith and in the course of 
business, . . . purchased or otherwise acquired, accepted or received, or sold or de- 
livered, or given any value, extended any credit or assumed any liability, on the 
faith of, or otherwise acted upon any securities, documents or other written instru- 
ments which prove to have been counterfeited or forged as to the signature of any 
maker, drawer, issuer, endorser, assignor, lessee, transfer agent or registrar, acceptor, 
surety or guarantor or as to the signature of any person signing in any other capacity, 
or raised or otherwise altered or lost or stolen, .. .” 
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point of being confusing; that the rule of construction favorable to the 
insured is applicable here; that the defendant’s acts constituted forgery; 
that counterfeiting is also present for we have a real signature to a false 
instrument; and that V.A.M.S. § 561.011, relating to the crime of forgery 
and counterfeiting, lends support. 

The defendant takes the position that the bond is clear and unam- 
biguous in its language; that the notes and chattel mortgages bear Spen- 
cers own and genuine signature; that they were not forged or counter- 
feited within the coverage of the bond; that the loss was the result of the 
more ordinary risks of day-to-day banking operations, that is, fraud or 
false pretenses practiced upon the bank; and that this was outside the in- 
suring clauses and within the very language of the quoted exclusion. 

The trial was to the court and resulted in a judgment for the de- 
fendant. We affirm. 


1. The bond was delivered and was to be performed in Missouri. 
There is no argument here that it is a Missouri contract and that Missouri 
law governs. See Sturm v. Washington Nat. Ins. Co., 8 Cir., 208 F.2d 97, 
98, certiorari denied 347 U.S. 918, 74 S.Ct. 516, 98 L.Ed. 1073. 

2. There is also no argument as to the presence of misrepresentations 
by Spencer, as to the bank’s reliance thereon, and as to its incurrence of 
loss as a result of those misrepresentations. The only question before us 
is whether the loss is of a kind covered by the bond. 


3. Being a diversity case, we are concerned only with whether the 
trial court’s holding that the loss was not covered was a permissible con- 
clusion under Missouri law. Weiby v. Farmers Mutual Automobile In- 
surance Co., 8 Cir., 273 F.2d 327, 331; Texaco-Cities Service Pipe Line Co. 
v. Aetna Cas. & S. Co., 8 Cir., 283 F.2d 912, 914, 915, and cases cited. 


4. We recognize preliminarily that we have here the common situa- 
tion where the defendant insurer is to be regarded as the scrivener, and 
that the insurer, not the insured, has the burden of showing that no 
liability exists by reason of a policy exclusionary clause. Hartford Ac- 
cident and Indemnity Company v. Shaw, 8 Cir., 273 F.2d 133, 137; 
Community Federal Savings & Loan Ass'n of Overland v. General Cas- 


2 “561.011. Forgery, counterfeiting, possession and uttering forged instrument 
or plates, penalty 

“1. It shall be unlawful: 

“(1) For any person with the intent to defraud to make or alter any writing 
of any kind having legal efficacy or commonly relied upon in business or commer- 
cial transactions, so that it purports to have been made by another, or at another 
time, or with different terms, or by authority of one who did not give such authority, 
or for any person with intent to defraud to totally erase, obliterate or destroy any such 
instrument; ... 

“(3) For any person with intent to defraud to use as true, or to utter as true, 
or to possess with intent to utter as true or false, or to transfer with intent that it 
shall be uttered as true, any writing or other thing which said person knows has 
been made or altered in the manner described in either of subdivisions (1) or 
Seca 
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ualty Co., 8 Cir., 274 F.2d 620, 624; Gennari v. Prudential Insurance 
Company of America, Mo., 335 S.W.2d 55, 60-1. 


5. Ambiguity. The bank’s argument as to this is primarily general in 
nature and calls attention to lengthy sentences and detailed punctuation. 
It does point out, however, the absence of definitions of the bond’s terms 
“Forgery or Alteration” and “counterfeited or forged,” even though the 
bond is a standard form used throughout the country where the “laws * 
of the several states are different.” 

There is no question that the bond, particularly with its riders, is 
lengthy, cumbersome, and perhaps complex. The banking business it- 
self, however, is today a complex enterprise and appropriate protective 
coverage as a consequence requires detailed and seemingly complicated 
descriptive material. But complexity need not equate with ambiguity. 


We have recently had occasion in another Missouri case to note that 
the Supreme Court in Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 492, 
52 S.Ct. 230, 231, 76 L.Ed. 416, stated that where the terms of an insurance 
policy are of doubtful meaning, that construction most favorable to the 
insured will be adopted; that this, however, “furnishes no warrant for 
avoiding hard consequences by importing into a contract an ambiguity 
which otherwise would not exist”; and that “contracts of insurance, like 
other contracts, must be construed according to the terms which the 
parties have used.” Massachusetts Bond. & Ins. Co. v. Julius Seidel Lbr. 
Co., 8 Cir., 279 F.2d 861, 865. The Supreme Court of Missouri has adopt- 
ed the same rule, and will not permit “a perversion of language” to create 
an ambiguity where none exists. Wendorff v. Missouri State Life Ins. Co., 
318 Mo. 363, 1 S.W.2d 99, 101-102, 57 A.L.R. 615; Central Surety & Ins. 
Corp. v. New Amsterdam Cas. Co., 359 Mo. 430, 222 S.W.2d 76, 78; Aetna 
Life Insurance Co. of Hartford, Conn. v. Durwood, Mo., 278 S.W.2d 
782, 786. 

We think that this approach is fully applicable here; that the bond, 
insofar as the issues presently involved are concerned, is not ambiguous 
or open to differing constructions; and that it is susceptible of appropriate 
understanding by an insured bank. We regard its terms as unlike and 
not comparable to the contract provision involved, for example, in Travel- 
ers Indemnity Co. v. Nielson, 8 Cir., 277 F.2d 455, affirming D.C., 174 
F.Supp. 648, 662, where ambiguity was found. 

6. Forgery and Counterfeiting. General definitions tell us that “for- 
gery” means the “act of forging, fabricating, or producing falsely”, that 
the noun “counterfeit” means “that which is made in imitation of some- 
thing with a view to deceive”, and that the verb “counterfeit” means “to 
imitate.” Webster's New International Dictionary (Second Edition, 
1960). The legal definitions place like emphasis, so far as forgery is con- 
cerned, upon “false making or material altering” and upon something 


3 Meaning thereby, presumably, the crime statutes. 
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“falsely made, imitated or forged” and, so far as counterfeiting is con- 
cerned, upon copying or imitating. Black’s Law Dictionary (Fourth Edi- 
tion, 1951); 23 Am.Jur., Forgery, § 2; 37 C.J.S. Forgery § 1; 14 Am.Jur., 
Counterfeiting, § 2; 20 C.J.S. Counterfeiting § 1. All this implies to us 
falsification and lack of genuineness in the instrument itself rather than 
in its content. ; 

We would think, too, that the cited Missouri crime statute lends 
little support to the bank's position here. We do not now decide whether 
a state statute’s definition of a crime such as forgery is to be controlling 
in the determination of the meaning of the same word in a fidelity bond.* 
We note, however, that the only language of § 561.011 which would be 
helpful to the plaintiff is the phrase in subsection 1 (1) “. . . to make or 
alter any writing . . . so that it purports to have been made . . . with dif- 
ferent terms”.5 The notes and chattel mortgages here involved speak 
for themselves. They were not made or altered so that they speak “with 
different terms” from the ones they originally contained. The falsity here 
lies in the fact, extrinsic to the terms of the instruments, that Spencer did 
not then own or possess the automobiles. 

When we turn to the reported Missouri cases, both civil and criminal 
(although the latter involve earlier statutes which have been replaced by 
§ 561.011 and others enacted in 1955), we find them almost conclusive 
upon the question. Phleger v. Phleger, 345 Mo. 512, 134 S.W.2d 26 was an 
action to set aside a deed as a forgery. The Supreme Court of Missouri 
‘said, at page 27: 


“There was no forgery. Plaintiff admits signing the deed. In 
this situation it is a question of whether a mere fraudulent state- 
ment of the consideration in a deed is a forgery. The courts are 
divided on the question.... We agree to the majority rule, which 
is well stated as follows: 

“‘Forgery is the fraudulent making or altering of a writing to 
the prejudice of another’s right. The defendant was guilty of the 
fraud, but not of the making. The paper was made by the other 
person himself, in prejudice of his own right. .. .’” 


In West St. Louis Trust Co. v. American Surety Co., 222 Mo.App. 393, 5 
S.W.2d 669, a customer gave the bank his $2,800 note in return for a loan. 
He also delivered to the bank as collateral security 2 other notes payable 
to himself and a deed of trust. The signatures to these collateral instru- 


4 Rockland-Atlas National Bank of Boston v. Massachusetts B. & I. Co., 338 
Mass. 734, 157 N.E.2d 239, 242, provides an instance where the language of Clause 
(E) was not claimed to be restricted to the statutory definition of forgery in the 
particular jurisdiction. We are cognizant also of the existence of V.A.M.S. § 561.- 
450 which is, in distinction from § 561.011, the Missouri crime statute having to do 
with obtaining property by false representation. 


5 Subsection 1(3) relates back to 1(1) and necessarily stands or falls with it. 
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ments were forged. In denying the bank recovery against its surety 
company which had covered a loss on a note which was “forged”, the 
court said, at page 670: 


“Plaintiff contends that the note executed by Wootan for $2,800 
was a forgery at common law, and therefore within the coverage 
of the policy. It is manifest, however, that this contention is un- 
tenable. The note was not a forgery in any sense. It was in all 
respects what it purported to be, and there was no deceit or falsity 
in it, either as to its operation or effect, or as to the signature of the 
maker.” 


See also State v. Kinder, 315 Mo. 1314, 290 S.W. 130, 131, 51 A.L.R. 564; 
State v. Andrews, 297 Mo. 281, 248 S.W. 967, 969; State v. Leonard, 171 
Mo. 622, 71 S.W. 1017. These cases set forth Missouri's law with sufficient 
clarity and positiveness as to convince us that Spencer’s acts embraced 
neither forgery nor counterfeiting within the language of the bond. 
Compare Metropolitan National Bank of Mineapolis v. National Surety 
Co., D.C.Minn., 48 F.2d 611; Goucher v. State, 113 Neb. 352, 204 N.W. 
967, 41 A.L.R. 227; Pasadena Investment Co. v. Peerless Casualty Co., 
132 Cal.App.2d 328, 282 P.2d 124, 125, 52 A.L.R.2d 203; Rockland-Atlas 
National Bank v. Massachusetts B. & I. Co., supra; Fitzgibbons Boiler Co. 
v. Employers’ L. Assur. Corp., 2 Cir., 105 F.2d 893; United States v. 
Brown, 2 Cir., 246 F.2d 541; Marteney v. United States, 10 Cir., 216 F.2d 
760, 763; 23 Am.Jur., Forgery § 7, p. 678; 37 C.J.S. Forgery § 5, p. 37; see 
41 A.L.R. 229, 231. 


There is some apparently opposing authority involving facts at least 
somewhat similar to those here. Fidelity Trust Co. v. American Surety 
Co. of New York, 3 Cir., 268 F.2d 805; Provident Trust Co. v. National 
Surety Corporation, 3 Cir., 138 F.2d 252, certiorari denied 321 U.S. 790, 
64 S.Ct. 790, 88 L.Ed. 1080; Security National Bank of Durand v. Fidelity 
& C. Co. of N. Y., 7 Cir., 246 F.2d 582; see 41 A.L.R. 229, 247. Some of 
these cases (Fidelity Trust; Security National Bank) involve the same 
Clause (E) which is now before us. We need only say, as to these cases, 
(1) that they are representative of a minority view referred to in Phleger, 
supra, at page 27 of 134 S.W.2d, in Fitzgibbons, supra, at page 896 of 105 
F.2d, and in the annotation in 41 A.L.R. 229, 247, and at least one of 
them so recognizes (Security National Bank at page 586 of 246 F.2d); 
(2)that they rest on local law or upon what is deemed to be local law; 
and (3) that none of them involve Missouri law. 


We readily conclude that the experienced Missouri federal judge who 
tried this case neither misconceived nor misapplied applicable Missouri 
law and that he reached a permissable conclusion with respect thereto. 

Affirmed. 
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Whether Bank Took Certificate of Indebtedness in 
Good Faith Was Jury Question 


On March 20, 1957 Elbar Realty Inc. bought a $100,000 
United States Treasury bearer certificate. On August 17, 1957 
it was stolen. In November, 1957, one Shapiro approached an 
executive: vice president of City Bank & Trust Company and 
told him that the certificate belonged to a client who wanted to 
obtain $60,000 cash on the certificate. Shapiro delivered the 
certificate and he also signed a note for $90,000 due on February 
14, 1958, the due date of the certificate. He also signed an 
authorization to City Bank to collect the certificate and to use 
the proceeds to pay his note. Shapiro opened a checking ac- 
count marked, “Special” in which the proceeds of the loan were 
deposited. Shapiro then cashed two $30,000 checks, taking 
the money in each instance in the form of one hundred dollar 
bills. Upon presentation of the certificate for redemption, City 
Bank learned that it had been stolen. Elbar then brought suit 

against City Bank for conversion of the certificate. 

The jury returned a verdict for Elbar. The court held on 
appeal that Massachusetts law applied although the case dealt 
with a negotiable instrument issued by the United States. It 
stated that the crucial issue was whether City Bank took the 
certificate in good faith so that it became a holder in due course. 
Upon reviewing the relevant Massachusetts authorities the court 
concluded that the trial judge properly refused to direct a ver- 
dict for the bank and that there was sufficient evidence to war- 
rant submitting the issue of good faith to the jury. The bank’s 
knowledge of Shapiro's purported client’s interest imposed a 
duty on City Bank, the court stated, “to ascertain whether the 
... (certificate) could be used legally as collateral security for” 
Shapiro’s own debt. The bank's exceptions were sustained, 
however, because of the admission of improper evidence against 
it. Elbar Realty Inc. v. City Bank & Trust Company, Supreme 
Judicial Court of Massachusetts, 173 N.E.2d 256. The opinion 
of the court follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 632. 
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CUTTER, J.—The plaintiff (Elbar) seeks to recover from the de- 
fendant (City Bank) for the alleged conversion of a United States Treas- 
ury certificate of indebtedness.1 The jury found for Elbar in the sum of 
$101,633.33. City Bank presents its exceptions, among others, to the re- 
fusal to direct a verdict for it, to the refusal of a mistrial, and to rulings on 
evidence. The evidence is stated in its aspect most favorable to Elbar. 

On March 20, 1957, Elbar bought a‘ $100,000 United States Treasury 
bearer certificate of indebtedness due February 14, 1958. On August 17 
or 18, 1957, the certificate was stolen from Elbar. 

During November, 1957, a man who gave a name “something like 
Fred or Frederico” Serano approached one Shapiro, a “genealogist” (and 
also a disbarred lawyer, although it was not shown that this was known 
by City Bank prior to February 20, 1958). Serano “was a foreign looking 
person” whom Shapiro “had never seen before.” Serano showed Shapiro 
the certificate, but did not give Shapiro “an address or telephone number.” 
Shapiro called by telephone one Goldman, whom he had known for fifty 
years as a fellow member of a social club, “and asked him if he knew 
anyone who would buy or loan on a $100,000 certificate . . . at a discount.” 
Shapiro said that he “wanted to borrow $90,000 for a client.” After trying 
his own bank, Goldman called one Marks, a social friend for some years 
who had become “a director in City Bank in December, 1956, just about 
the time the bank opened.” 

Marks, after two telephone talks with Epstein, president of City Bank, 
called back to say that “City Bank would be interested” and arranged 
an appointment for Goldman and Shapiro with Epstein. Goldman took 
Shapiro to the bank and introduced him to Marks. Marks introduced 
them to Epstein, who had met Goldman before. Epstein “asked about 
the bond and * ® * [Shapiro] told him it belonged to a client * * ° out 
of the country, who wanted to obtain $60,000 cash on the bond, and * * * 
thought this would be the easiest way to negotiate rather than through 
other channels.” They “discussed the possibility that the * * ° client 
would leave some money in the bank and the rate of interest” which 
was fixed at six per cent, although the certificate carried interest of only 
three and three eighths per cent. Epstein made no inquiry “about 
Shapiro’s business, financial status, or where he got the bond, nor was 
* * * [he] told that Marks [had] inquired.” 

Epstein then introduced Shapiro to Swift, executive vice-president 
of City Bank, who handled the details of the loan. “[U]p to this time no 
one asked where the certificate was, but Swift [then] did [ask] and * * ° 
[Shapiro] told Swift he would get the bond.” Shapiro then returned to 


1 The case was tried with three similar actions. Two of these alleged conversion 
of the same certificate and were brought against The First National Bank of Boston 
and Nathaniel Shapiro (see Elbar Realty, Inc. v. Shapiro, Mass., 178 N.E. 254), 
respectively, A verdict was directed for The First National Bank of Boston and 
that case is closed. In the third case a certificate for $10,000 was involved. A verdict 
was directed for one of the defendants in that case. 
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his own office and “waited until Serano called him.” Serano gave Shapiro 
the certificate and Shapiro took it to City Bank and gave it to Swift. 
Swift looked at the certificate and asked some questions. 

Shapiro then signed a note for $90,000 due on Feburary 14, 1958. 
He also signed a signature card and an authorization to City Bank to 
collect the certificate of indebtedness at its maturity, to use the proceeds 
to pay his note, and to deposit “the overage to * * * [his] account.” 
At Epstein’s request Shapiro agreed to open a checking account with 
City Bank and informed Swift that “he wanted the account opened as 
‘Special’ as it was a client’s money.” Swift introduced Shapiro to one 
“Foley, a teller * * * and told Foley it would be all right to cash a check.” 
Shapiro “made out a check for $60,000 to cash, presented it to Foley and 
said [that] he wanted the money in $100 bills and Swift heard this.” 
Foley replied that “they did not have that many on hand and Swift 
suggested that * * * [Shapiro] take half in $100 * * * bills then and half 
the next day.” Shapiro “tore up the first check, [and] made out another 
‘for $30,000.” Foley gathered up “$100 * * ® bills from other tellers and 
* * * gave * * * [Shapiro] the money in 300 one hundred dollar bills 
which * * * [Shapiro] put into a brief case and took back to his office.” 
Shapiro gave this money to Serano and told him he would have to wait 
until the next day for the other $30,000. 

On November 27, Shapiro returned to City Bank, made out a check 
for $30,000, and asked for the money in $100 bills. Foley gave the money 
to him, after he had checked the signature on the check with the signature 
card and “called the bookkeeping department and got the ‘Okay.’” Before 
giving “Shapiro the money * * * [Foley] asked Shapiro if he would 
take a treasurer’s check but Shapiro said, ‘No, I want cash.” Foley then 
“asked Shapiro why he would take a chance in carrying that amount 
of money around and Shapiro replied that he was a diamond merchant 
and would get better prices for cash.” Before Foley “asked this question 
of Shapiro he had looked at the signature card and it was printed right on 
the card that Shapiro was a genealogist.” On December 2, 1957, Foley 
cashed a check for Shapiro for $8,000 and on December 6, 1957, one 
for $3,000. 

When Shapiro told him about the loan, Goldman on either November 
26 or 27 “asked Shapiro for a loan of $1,500 * * * [although] Shapiro had 
never made a loan of $1,500 to * * * [him] before.” By appointment 
Shapiro met Goldman on November 27 and gave him “a check for $1,500.” 
It was “just a friendly loan with no interest,” not repaid until December, 
1958. Goldman was first summoned “to hearings involving this transac- 
tion in October, 1958, and * * * again in December, 1958.” 

City Bank was not a member of the Federal Reserve System. It 
handled transactions with the Federal Reserve through The First National 
Bank of Boston (First National). Accordingly, on February 14, 1958, 
City Bank sent to First National for collection the certificate of indebted- 
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ness and one coupon. Shapiro's note was stamped “paid” and sent to 
Shapiro on February 14, and “Shapiro's account in City Bank * * * [was] 
credited with the difference between the proceeds of the certificate and 
coupon ($101,678.33) and $90,000 the amount of the note.” On February 
14, the balance in Shapiro’s account was $12,478.33. 

First National sent the certificate on February 14 to the Federal 
Reserve with a request for redemption. On February 20, First National, 
Epstein, and Swift learned that the bond had been stolen. Various 
conferences then took place among Epstein, representatives of Elbar, 
and others. Marks, when asked by the police, failed to recall who was 
with him, Epstein, and Shapiro in Epstein’s office when the loan was 
made. It later “came to him” who the man (his friend of thirty years, 
Goldman) was. He notified Epstein but he did not notify the police. 

There was also evidence that City Bank “never had a U. S. certificate 
of indebtedness for $100,000 before this time,” or a loan on one; that the 
loan “was greater than the average loan”; that in respect of such a loan 
on a “bearer bond they check through their directors to make sure the 
borrower is the owner; that if a borrower is a friend of a director and 
the director comes in and says so-and-so is the owner of the bond and 
the director knew him, City Bank would take that as identification for 
the bond”; that Epstein, if “told that the bond belonged to a South 
American client,” would not “have accepted it as collateral unless the 
man who owned it was there”; that at least one officer of City Bank knew 
that “one can turn in * * * [government] securities to [certain Boston] 
firms and have his money that day or the next”; and that it “was not usual 
for a depositor to * * * cash a check * * * of $30,000 and ask for 
* * © $100 bills * * * [and] to come back the next day with another 
check for $30,000 and ask for that in $100 bills.” 


1. City Bank contends that, because the case deals with a negotiable 
instrument issued by the United States, this court must apply Federal 
law with respect to the standards and burden of proof. The Supreme 
Court of the United States has held otherwise with respect to a Home 
Owners’ Loan Corporation bond, where only private parties were litigants, 
and the situation involved “the transfer of Government paper between 
private persons.” Bank of America National Trust & Savings Ass’n v. 
Parnell, 352 U.S. 29, 33-34, 77 S.Ct. 119, 121, 1 L.Ed.2d 93. See Gramatan 
National Bank & Trust Co. of Bronxville v. Moody, 326 Mass. 367, 369-370, 
94 N.E.2d 771; Mishkin, The Variousness of “Federal Law”: Competence 
and Discretion in the Choice of National and State Rules for Decision, 
105 U. of P. L. Rev. 797, 824-828; note 45 Cal.L.Rev. 212, 213. Cf. 
Clearfield Trust Co. v. United States, 318 U.S. 363, 366, 63 S.Ct. 573, 
87 L.Ed. 838, where the United States was a party. That the Treasury 
regulations, found in 31 CFR § 306.95 (a), indicate a general policy 
of promoting the marketability of these certificates is not sufficient ground 
for distinguishing the Parnell case. No provision of the regulations 
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prescribes anything with respect to either the burden of proof of owner- 
ship or the good faith of a person taking such Federal securities. Cf. 
Reynolds v. Reynolds, 325 Mass. 257, 262-264, 90 N.E.2d 338. The case 
is to be determined in accordance with the law of Massachusetts. 

2. This action is governed by G.L. c 107. See especially § 82.2 City 
Bank contends, upon the basis of Filosi v. Crdssman, 111 Conn. 178, 
184-185, 149 A. 774, that § 82 does not apply where the action is for 
conversion of the certificate rather than upon the instrument itself. The 
Filosi case seems contrary to the result reached in Fillebrown v. Hayward, 
190 Mass. 472, 481-482, 77 N.E. 85, and to general authority elsewhere. 
We do not follow it. See Crittenden v. Widrevitz, 8 Cir., 272 F. 871, 
873-874, certiorari denied 257 U.S. 636, 42 S.Ct. 48, 66 L.Ed. 409; McCol- 
lum v. Graber, 207 Ark. 1053, 1055-1059, 184 S.W.2d 264. See Hunt v. 
Green, 271 Ill.App. 228, 233; Mitchell v. Swesnik, 324 Ill.App. 314, 58 
N.E.2d 186, appeal denied 326 IIl.App. xv; United States Fidelity & 
Guaranty Co. v. Goetz, 285 N.Y. 74, 78-79, 32 N.E.2d 798; Harter v. 
People’s Bank, 221 App.Div. 122, 126-127, 223 N.Y.S. 118; Warren v. 
Smith, 35 Utah 455, 459-460, 100 P. 1069. See also Paine v. St. Paul Union 
Stockyards Co., 8 Cir., 28 F.2d 463, 464, Id., 8 Cir., 35 F.2d 624; Goodrich, 
J. (dissenting) in Bank of America National Trust & Savings Ass’n v. 
Rocco, 3 Cir., 226 F.2d 297, 303, 306, reversed sub. nom. Bank of America 
National Trust & Sav. Ass'n v. Parnell, 352 U.S. 29, 32-34, 77 S.Ct. 119, 
1 L.Ed.2d 93. Section 82 applies despite the circumstance that the 
. bonds were government bearer bonds. See Fidelity & Deposit Co. of 
Maryland v. City of Taunton, 303 Mass. 176, 178, 21 N.E.2d 279 ( munici- 
pal bond); Cohn v. City of Taunton, 303 Mass. 182, 183, 21 N.E.2d 281; 
National Surety Corp v. List, 308 Mass. 539, 542, 33 N.E.2d 355 (municipal 
bond). See also G.L. c. 107, § 23°; Pratt v. Higginson, 230 Mass. 256, 
258-259, 119 N.E. 661, 1 A.L.R. 714. Cf. Wyer v. Dorchester & Milton 
Bank, 11 Cush. 51, 53-55 (bank note). 

General Laws c. 107, § 82, reads, “Every holder is deemed prima 
facie to be a holder in due course; but when it is shown that the title 
of any person who has negotiated the instrument was defective the burden 
is on the holder to prove that he or some person under whom he claims 
acquired the title as holder in due course. * * *” In Massachusetts, 
under § 82, the party contending that a defect in title exists has the burden 
of establishing the existence of the defect. See Beacon Trust Co. v. Ryder, 
273 Mass. 573, 575-576, 174 N.E. 725; Gramatan National Bank of Bronx- 
ville & Trust Co. v. Moody, 326 Mass. 367, 370-371, 94 N.E.2d 771. Where 
such a defect is established, then the holder has the burden, in the sense 


2 Section 82, which is § 59 of the Uniform Negotiable Instruments Law (N.LL.), 
was repealed by St.1957, c. 765, § 2, and the enactment (by § 1) of the Uniform 
Commercial Code, effective October 1, 1958. See c. 765, § 1. The present com- 
parable provision is G.L. c. 106, § 3-307(3). See comment on 1957 Official Text 
of the Code, p. 282. 

* Now G.L. c. 106, §§ 3-102(1) (b), 3-104 (1). 
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of the ultimate burden of persuasion (and not merely the burden of 
going forward with evidence), “of proving that he was a holder in due 
course.” See Phillips v. Eldridge, 221 Mass. 103, 104, 108 N.E. 909; Back 
Bay Natl. Bank v. Brickley, 254 Mass. 261, 268, 150 N.E. 11; Granlund 
v. Saraf, 263 Mass. 76, 81, 160 N.E. 408; Dodge v. Bowen, 264 Mass. 208, 
214-215, 162 N.E. 368. See also Commercial Trust Co. of New Jersey v. 
Kealey, 4 Cir., 92 F.2d 397, 402. If the jury believed, as they obviously 
did, the ample evidence that the certificate had been stolen, the thief 
had a defective title. Under § 82, the thief was a person “who * * ® 
[had] negotiated the instrument.” Thus, City Bank then had the ultimate 
burden of proof that it was a holder in due course. 

We do not understand the Beacon Trust Co. case to modify the rule® 
laid down in Phillips v. Eldridge, supra. City Bank, however, places 
some reliance upon Standard Acceptance Corp. v. Chapin, 277 Mass. 
278, 279, 281, 178 N.E. 538, and the Gramatan National Bank case, 326 
Mass. 367, 371, 94 N.E.2d 771, 773, in each of which a verdict was entered 
for a holder who had the ultimate burden of proof of absence of bad 
faith. In the Gramatan case “most of * * * [the facts] were not in 
dispute” and the “very most that could have been found” was that the 
holder “had grounds for” suspicion. In the Standard Acceptance Corp. 
case, [277 Mass. 278, 178 N.E. 539] (where § 82 was not discussed in the 
briefs or the decision) it would seem that the court concluded that very 
complete evidence of what actually occurred, even viewed in its aspect 
most adverse to the holder’s position, did “not justify a finding of bad 
faith.” We accept these decisions as establishing the possibility that 
upon occasion a verdict may be ordered for the holder where, upon all 
rational views of a fully described transaction, no inference of bad faith 
can reasonably be drawn. See Honigman, Proof of Good Faith, 23 
Mich.L.Rev. 870, 876-879. 

3. The crucial issue is whether City Bank took the certificate of in- 
debtednesss in good faith so that it became a holder in due course under 
G.L. c. 107, §§ 75, 79 (N.LL. §§ 52, 56).4 In Fillebrown v. Hayward, 
190 Mass. 472, 480, 77 N.E. 45, 46, it was said, “[NJeither knowledge of 
suspicious circumstances, nor doubts as to the genuineness of the title, 


3 The rule has been the subject of adverse criticism. See Chafee, Progress of 
the Law—Bills and Notes, 33 Harv.L.Rev. 255, 274; Beutel’s Brannan, Negotiable 
Instruments Law (7th ed.) 859, 876-877, 880-881; note, 32 Harv.L.Rev. 729. Cf. 
Note, 80 U. of P. L. Rev. 717. These authorities, however, indicate that only a 
minority of jurisdictions limit the holder’s burden to one of going forward with 
evidence. 

4 Section 75 reads, “A holder in due course is a holder who has taken the in- 
strument . . . in good faith and for value . . . [and] at the time it was negotiated 
to him . . . had no notice of any . . . defect in the title of the person negotiating it.” 
Section 79 reads, “To constitute notice of . . . [a] defect in the title of the person 
negotiating the same the person to whom it is negotiated must have had actual 
knowledge of the . . . defect, or knowledge of such facts that his action in taking 
the instrument amounted to bad faith” (emphasis supplied). See for comparable 
provisions of the Uniform Commercial Code, G.L. c. 106, §§ 3-302, 3-304, 1-201(25). 
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nor gross negligence on the part of the taken either singly or together 
are sufficient to defeat the holder's recovery, unless amounting to proof 
of want of good faith.” This court (at page 482, 77 N.E. at page 47) 
indicated that the test on this issue of fact was whether the taker of the 
instrument “knew, or in the face of facts sufficient to put her upon 
inquiry purposely refrained from knowing[,] of the fraud” affecting the 
instrument. See Smith v. Livingston, 111 Mass. 342, 343 (where the 
trial judge, in a charge which this court regarded as correct in general, 
said “that there might be such recklessness as would be inconsistent 
with honesty of purpose”); Reynolds v. Park Trust Co., 245 Mass. 440, 
446, 139 N.E. 785, 787, (although an “investigation * * * would have 
shown * * * [fraud, the holder was] not bound to make” one); Russell 
v. Bond & Goodwin Inc., 276 Mass. 458, 463-464, 177 N.E. 627, 629 
(“Suspicion * * * was not the equivalent of knowledge which would show 
bad faith”); Standard Acceptance Corp. v. Chapin, 277 Mass. 278, 282, 
178 N.E. 538, 540 (that “the would-be seller of a negotiable instrument 
is unscrupulous and has been concerned in * ® ® illegal transactions is not 
enough”); Macklin v. Macklin, 315 Mass. 451, 455, 53 N.E.2d 86, 88 
(“[t]he rights of a holder * * * are to be determined by the simple test 
of honesty and good faith, and not by a speculative issue as to his diligence 
or negligence”); Gramatan National Bank & Trust Co. v. Moody, 326 
Mass. 367, 371, 94 N.E.2d 771, 773. In view of these decisions, the test 
in the present case, based upon the language of the Fillebrown case at 
. page 482, 77 N.E. at page 47 is whether the jury could reasonably infer 
that the group acting for City Bank knew “facts sufficient to put * * * 
[it] upon inquiry [and] purposely refrained” from inquiring or from 
knowing about other facts which would have revealed the lack of title in 
Shapiro's client. 


4. City Bank was not entitled to a directed verdict. Assuming that City 
Bank was a holder in due course to the extent of amounts already paid 
to Shapiro from the “Special” account before it learned of the theft, 
it was not one with respect to the amounts then remaining in the checking 
account. G.L. c. 107, § 77 (N.I.L. § 54). See Merchants National Bank 
v. Marden, Orth & Hastings Co., 234 Mass. 161, 170, 125 N.E. 384, 
annotation, 59 A.L.R.2d 1173, 1176, 1184. See also Boston-Continental 
National Bank v. Hub Fruit Co., 285 Mass. 187, 189, 189 N.E. 89. The 
motion for a directed verdict was general. Because in any event it could 
not be allowed as to the amount remaining in the checking account, 
it was properly denied. See Shumway v. Home Fire & Marine Ins. Co., 
301 Mass. 391, 396-397, 17 N.E.2d 212; Trites v. Melrose, 318 Mass. 378, 
380, 61 N.E.2d 656. 


We do not, however, place our approval of the trial judge’s refusal 
to direct a verdict solely upon the narrow ground just mentioned. There 
was sufficient evidence to warrant submitting to the jury the issue whether 


City Bank took the bond in good faith. 
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The jury could have found that Swift and Epstein were told that the 
certificate was owned by Shapiro's client and that Swift knew that the 
deposit of proceeds was to be “opened as ‘Special’ as * * * client’s money.” 
Shapiro thus purported to be pledging a client’s security for a personal 
loan. The judge correctly told the jury that they should consider whether 
knowledge of ownership of the bond by a client, when it was being 
pledged by Shapiro “for * * * a loan to himself,” so called for inquiry 
that failing to make it tended to show bad faith. Although the proceeds 
of the loan were to go temporarily into a special account, the great bulk 
of the funds were to be withdrawn, and were withdrawn, in cash promptly. 
The knowledge of the client’s interest, at least in respect of any interest 
of that client, imposed a duty upon City Bank “to ascertain whether 
the * * ° [certificate] could be used legally as collateral security for” 
Shapiro's own debt. See Brooks v. Davis, 294 Mass. 236, 247, 1 N.E.2d 
17; Restatement 2d: Trusts, § 297; Scott, Trusts (2d ed.) § 297.6 No. 
inquiries were made by City Bank’s officers as to Shapiro's authority to 
pledge the certificate for a loan to himself. 

Shapiro was a stranger to City Bank when the loan was made, although 
introduced by Marks, one of City Bank’s directors. Marks did not say, 
“This man is a friend of mine, and * * * owns this * * * bond.” He was 
not shown to have done more than to introduce him. The jury had before 
them expert testimony that First National would not have made the loan 
to one (even if introduced by a director) who had indicated that the 
certificate belonged to another. It was known to officers of City Bank 
that the certificate could have been sold promptly elsewhere for cash, 
whereas borrowing would be at a rate of interest above that accruing 
on the certificate. Swift, an officer of City Bank, knew that Shapiro, 
instead of taking a cashier’s check to transmit funds to his client, ran 
the risk of transporting currency in packets of three hundred $100 bills. 
This the jury could reasonably regard as so unusual as to indicate that 
Shapiro did not wish to have the transaction traced. As to withdrawals 
later made from the checking account, City Bank’s teller could have been 
found to have known that Shapiro described himself as a diamond mer- 
chant who needed cash, at a time when his signature card showed him 
to be a genealogist and when other City Bank officers knew that Shapiro 
was borrowing on his own note secured by what he said was a client's 
collateral. 

The jury, of course, could reasonably have concluded that City Bank 
for an interest return of only some $1,200 would have been unlikely to 


5 Marks could have been found to have been acting for the bank in obtaining 
this very business, and under a duty to advise the bank of what he knew of Shapiro 
and of the serious limitations upon that knowledge. See National Security Bank v. 
Cushman, 121 Mass. 490, 491-492; Restatement 2d: Agency, §§ 9, 272, 275 (but 
cf, § 14C); Merrill, Notice, § 1221; Fletcher, Cyc. Corpns. § 808. See also New 
England Trust Co. v. Bright, 274 Mass. 407, 412-413, 174 N.E. 469, 73 A.L.R. 416 
(employee). Cf, Frost v. Inhabitants of Belmont, 6 Allen 152, 162-163; Buckman 
v. Elm Hill Realty Co. of Peabody, 312 Mass. 10, 15-16, 42 N.E.2d 814. 
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take the risk of becoming a converter of a $100,000 bond and of losing 
the security for its loan. They could have found that the action of the 
bank and its officers was consistent with good faith, even if grossly un- 
businesslike. Nevertheless, the jury, who saw and heard City Bank's 
officers, were not bound so to decide. The extraordinary circumstances 
of this loan could reasonably have been regarded as ample to cause 
serious alarm to any competent lending officer of even a new bank, as 
not being regular and in the ordinary course of business. See Goodrich, 
]., in Bank of America National Trust & Savings Ass’n v. Rocco, 226 F.2d 
297, 307, supra. The jury had adequate basis in the evidence for inferring 
that City Bank’s officers incorrectly appraised as slight the risk of dealing 
with Shapiro; and that, with a view to preserving a profitable piece of 
business, they refrained from inquiry with a reckless disregard of the 
obvious which constituted bad faith. Even if the test as to notice and 
absence of bad faith is the subjective test of honesty and not the objective 
test of diligence, the circumstances of which the bank could have been 
found to have had knowledge permitted the jury to infer that the bank’s 
conduct, in disregard of sound banking standards, was something more 
than gross ignorance and negligence. 

5. Shapiro was permitted to testify, subject to City Bank’s exception,® 
(1) about his conversations with Serano and with Goldman, (2) about 
the $1,500 loan which he made to Goldman, and (3) about a $11,000 fee 
taken for his own work. The judge also admitted, subject to exception, 
- testimony of Goldman (a) about a conversation with the president of 
Middlesex County National Bank that his bank “was not in a position 
to handle that kind of bond or, at that time, to do anything with a bond 
of that size”; and (b) about the $1,500 loan to him. City Bank’s counsel 
stated that his objection was to admitting this testimony on the issue of 
bad faith on the part of City Bank, although he did not object to receiving 
the testimony upon the issue of Shapiro's lack of title to the certificate. 
City Bank reasonably excepted to the denial of its request to limit the 
use of the testimony, made when the testimony was given and also later 
renewed. Exception was also taken to the testimony that Shapiro was 
a disbarred lawyer and to Foley’s testimony about Shapiro’s statement 
that he was a diamond merchant. This statement was not made until after 
the first $30,000 had been withdrawn from the checking account. It was 
not shown that City Bank officers knew, prior to any of Shapiro's with- 
drawals of cash from the bank account (1) about the matters discussed 
by Shapiro and Goldman and by Goldman and his banker, (2) that 
Shapiro had made the $1,500 loan, or (3) that Shapiro was a disbarred 
lawyer. City Bank objected to all the testimony described above on the 
ground that it referred to matters which took place, or became known 


6 Somewhat blind statements in the bill of exceptions that City Bank’s objections 
were “withdrawn” at particular points, we construe in context as applying only to 
testimony given following the withdrawal and not as waiving objections to testimony 
theretofore given. 
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DUTY OF INQUIRY 803 


to City Bank, only after credit had been extended to Shapiro. If this 
testimony was not admissible on the issue of City Bank’s good faith, the 
harm was not removed by the charge. Indeed, the judge specifically 
mentioned Goldman’s effort to obtain a loan from the Middlesex County 
National Bank and Shapiro's loan to Goldman as factors at least indirectly 
bearing upon City Bank’s “innocence and title to that bond.” 


It is possible that some of this damaging information would have been 
discovered if City Bank had made an investigation to determine whether 
Shapiro was authorized by his client to pledge the bond to secure his 
own note. Elbar argues (see Allen v. Puritan Trust Co., 211 Mass. 409, 
421, 97 N.E. 916, L.R.A. 1915C, 518; cf. Banks v. Everett National Bank, 
305 Mass. 178, 181-182, 25 N.E.2d 177; Boston Note Brokerage Co. Inc. 
v. Pilgrim Trust Co., 318 Mass. 224, 227-228, 61 N.E.2d 113) in effect that 
the disputed evidence was admissible because it showed facts which City 
Bank would have discovered if it had pushed such an inquiry. City Bank, 
if it had investigated, would probably have found that Shapiro was 
indeed authorized by his client to pledge the bond. That other significant 
facts would have been discovered, however, is collateral to the issue of 
good faith. 

We assume that, if the disputed evidence had been clearly limited 
to showing that inquiry would not have been futile, and to its bearing 
on Shapiro's own title, its admission would not have been prejudicial. 
On the issue of City Bank’s good faith, however, only what City Bank 
actually knew is significant in appraising whether it was acting honestly. 
See Reynolds v. Park Trust Co., 245 Mass. 440, 446, 139 N.E.785; Russell 
v. Bond & Goodwin Inc., 276 Mass. 458, 464, 177 N.E. 627. That Shapiro 
was pledging a client’s bond for his own debt gave notice to the bank of 
risks and dangers and of an obligation to investigate. That City Bank 
did not investigate in accordance with good banking practice, when it 
had this knowledge, warranted an inference by the jury that it was 
deliberately avoiding discovering the facts which an investigation might 
reveal. Its good faith, however, was not affected by facts of which it 
had no knowledge at any pertinent moment. The disputed evidence 
should have been limited to the issues on which it had relevance as 
City Bank sufficiently requested. It was not relevant on the issue of 
good faith and may seriously have affected the jury’s judgment on that 
issue. 

6. Our disposition of City Bank’s exceptions to the failure to limit 
the evidence just mentioned makes it unnecessary to consider City Bank’s 
other exceptions concerning issues of law which either have been suffi- 
ciently discussed above or are unlikely to arise at a new trial. These 
include exceptions to the charge, to the refusal of requested instructions, 
and to the denial of a mistrial because of a question whether Elbar carried 
theft insurance, the answer to which (because irrelevant or likely to be 
prejudicial) the judge in his discretion seems properly to have struck 
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from the record. See Gladney v. Holland Furnace Co., 336 Mass. 366, 
368, 145 N.E.2d 694. 
Exceptions sustained. 


Shareholder’s Complaint Against Bank’s Choice of 
Counsel Dismissed 


A shareholder filed a complaint against Bank of America in 
which it was alleged that in those instances in which the bank 
served as trustee or executor it customarily engaged as its 
counsel the attorney who suggested or nominated the bank to 
act as fiduciary. This, the shareholder alleged, caused damage 
to the bank because the attorney chosen would frequently have 
an adverse interest to the bank because of his relationship to 
the deceased, the creditors or heirs of a deceased person. 

The court affirmed a dismissal of the complaint stating that 
a court will not interfere with the business judgment of the 
directors of a corporation. The choice of counsel, the court 
stated, is a matter of internal management of the corporation 
and in the absence of fraud, illegal or ultra vires acts, the courts 
will not interfere with such choice. The court concluded that 
the complaint contained no facts from which it appeared that 
the bank, in its choice of counsel, acted improperly. Fairchild 
v. Bank of America, California Second District Court of Ap- 
peal, 13 Cal.Rptr. 491. The opinion of the court follows: 


ASHBURN, J—Appeal from judgment entered pursuant to order sus- 
taining without leave demurrer to first amended complaint. 

Plaintiff, an alleged stockholder, sues the defendant bank for de- 
claratory relief and injunction. The complaint fails to state a cause of 
action for any relief, and the trial court determined that “the alleged 
cause is not one in which the court should exercise its power to grant 
declaratory relief because a declaration of rights is not necessary or 
proper at the time under all the circumstances alleged.” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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It is alleged in the complaint that “the defendant has been engaged 
for many years in various and many instances in a fiduciary capacity, and 
is now conducting fiduciary business by appointment of persons, and by 
appointment by the Courts of this state as Executors, Administrators, 
Trustees and personal representatives in estates or other matters pro- 
bated, litigated or otherwise conducted in the County of Los Angeles. 

” “That for many years it has been the custom of the defendant cor- 
poration to engage as its attorney or counsel, in all cases where it has 
been appointed as a fiduciary by the Court, whether as Trustee, Executor 
or Administrator or personal representative, that attorney who repre- 
sents to defendant corporation that he was the person who suggested 
or nominated the Bank of America as such fiduciary.... That in many 
instances the attorney so employed or retained by the defendant bank 
had previous or current dealings or contract of employment as attorney 
for the deceased, the creditors or heirs of a deceased person, and other 
interested parties in the matters or proceedings in which defendant bank 
consequently became fiduciary, and that by reason of such interest in the 
matters of parties involved may have an actual or indirect interest in 
said matter or proceedings on behalf of such client he may have or have 
had, which is inconsistent with the fiduciary’s statutory duty of represent- 
ing all of the parties in interest in the matter or proceedings to which the 
fiduciary has been appointed. That said personal interest, current or past, 
of the attorney so representing now the fiduciary, may be inconsistent 
with the representation of the fiduciary, and can and does result in 
damage to other parties in interest in such matters or proceedings, as 
alleged in several cases of recent date, .. .” 


It is alleged that “unless such matters are brought to the attention 
of the Court by the fiduciary or counsel for fiduciary or an interested party 
in due time, the reputation of the Court and the laws of the State of 
California suffer thereby and parties whose interests are affected are 
damaged by such partial fiduciary representation of the aforesaid pro- 
ceedings, and plaintiff and other stockholders in defendant corporation 
are injured by loss of prestige, business and earnings of defendant bank 
because of said practices, whether wittingly or unwittingly done.” “That 
defendant bank, because of its fiduciary capacity, owes a duty to the 
Courts of this state and to the public, and to the plaintiff stockholder, 
and other stockholders in said corporation to disclose any adverse or in- 
consistent or prejudicial interest it or its attorney acting in said matters 
for the fiduciary which do or may exist or of which either of them may 


1 At this point plaintiff cites “In re Estate of Welch, 152 C.A.2d 225 [313 
P.2d 166]; Fairchild v. Bank of America, 155 [165] C.A.2d. 470 [477, 332 P.2d 101]; 
and Estate of Winnie, 175 Cal. App.2d [698], 724 [346 P.2d 856].” [We assume 
plaintiff in citing the second case, has reference to 165 Cal.App.2d 477, 332 P.2d 101, 
for there is no such case in the volume cited.] None of these cases is pertinent. In all of 
them the Bank was being sued as Executor or Administrator, and no question of 
its attorney representing an adverse interest was raised or in any way involved. 
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have knowledge and which is or may be prejudicial to the interests of the 
estate, matter, proceedings or Court in which they are acting, and to re- 
frain from engaging as its counsel any attorney having such connection 
with said adverse or inconsistent interest. ... That plaintiff has suffered 
loss as a stockholder by reason of the practices of defendant herein stated 
but that damages are not ascertainable. That ‘plaintiff wishes and re- 
quests judicial determination of the propriety and lawful sanction of 
the acts complained of.” 

“It is an elementary principle of law that a court has no power or 
right to intermeddle with internal affairs of a corporation, in the absence 
of fraudulent conduct on the part of those who have been lawfully en- 
trusted with the management and conduct of its affairs.... The prin- 
ciple has been so well settled and established in both federal and state 
jurisdictions that it seems unnecessary to give further citations.’ Con- 
solidated Cement Corp. v. Pratt, 10 Cir., 47 F.2d 90, 93. The authority 
of the directors in the conduct of the business of a corporation must be 
‘regarded as absolute when they act within the law. The court cannot 
substitute its judgment for that of the directors.” Wall v. Board of Re- 
gents, U.C., 38 Cal.App.2d 698, 699, 102 P.2d 533, 534. Fornaseri v. 
Cusmosart Realty etc. Corp., 96 Cal.App. 549, 557, 274 P. 597, 600; “In 
the absence of fraud, breach of trust, or transactions which are ultra vires, 
the conduct of directors in the management of the affairs of a corporation 
is not subject to attack by minority stockholders in a suit at equity, where 
such acts are discretionary and are performed in good faith, reasonably 


believing them to be for the best interest of the corporation.... Every 
presumption is in favor of the good faith of the directors. Interference 
with such discretion is not warranted in doubtful cases. ... “To war- 


rant’ interference by a court in favor of minority stockholders ‘a case must 
be made out which plainly shows that such action is so far opposed to 
the true interests of the corporation itself as to lead to the clear inference 
that no one thus acting could have been influenced by any honest desire 
to secure such interest, but that he must have acted with an intent to 
subserve some outside purpose, regardless of the consequences to the 
company.” See also, Findley v. Garrett, 109 Cal.App.2d 166, 174-175, 
240 P.2d 421;Levin v. Martin C. Levin Inv. Co., 123 Cal.App.2d 158 
163, 266 P.2d 552; Briggs v. Scripps, 13 Cal.App.2d 43, 45, 56 P.2d 277; 
Brainard v. DeLaMontanya, 18 Cal.2d 502, 509, 116 P.2d 66; Olson v. 
Basin Oil Co., 136 Cal.App.2d 543, 559, 288 P.2d 952. 

The question of choice of counsel is a matter of the internal manage- 
ment of the corporation and, in the absence of fraud, illegal or ultra 
vires acts, the courts will not interfere therewith. 

Clearly, the within complaint contains no averment of any facts from 
which it would appear that defendant, in its employment of counsel, acted 
in violation of its articles of incorporation, or that its action transgressed 
the general law or public policy. There is no attempt to allege fraud. 
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Plaintiff alleges no time, circumstances or names in connection with de- 
fendant’s employment of counsel. “It is elementary that where an at- 
torney has been employed to represent a client in respect of a particular 
matter, he cannot properly undertake to represent the adverse or con- 
flicting interests of another person in respect of the same matter without 
the consent of the parties given after a full disclosure of the facts. 
Whether an attorney for an executor or administrator may properly re- 
present an heir or other beneficiary of the estate of the decedent in a 
controversy with other heirs or beneficiaries depends, therefore, or- 
dinarily, upon whether there is any conflict between the interests of the 
estate and those of the heir or other beneficiary in respect of the matter 
involved, and the latter question depends, in turn, upon the circumstances 
of the particular case.” Annotation, 47 A.L.R.2d 1104, 1105. (Emphasis 
added.) See also, 21 Cal.Jur.2d § 898, p. 291; Jones v. Lamont, 118 Cal. 
499, 503, 50 P. 766; Estate of Healy, 137 Cal. 474, 477-478, 70 P. 455; 
McCabe v. Healy, 138 Cal. 81, 91, 70 P. 1008; Estate of Kafitz, 51 Cal.App. 
325, 329-330, 196 P. 790. The instant complaint, abounding in generalities 
and conclusions, states no cause of action for relief in equity. Defendant's 
employment of counsel is strictly a discretionary matter and so far as 
appears from the face of the complaint has been and will be performed in 
good faith and in the exercise of its best business judgment. 

Shenberg v. DeGarmo, 61 Cal.App.2d 326, 330, 332, 143 P.2d 74, 77: 
“It is only where the injury sustained to one’s stock is peculiar to him- 
self alone, and does not fall alike upon other stockholders, that he can 
recover as an individual.’” See also, Sutter v. General Petroleum Corp., 
28 Cal.2d 525, 530, 170 P.2d 898, 167 A.L.R. 271; Anderson v. Derrick, 
220 Cal. 770, 773, 32 P.2d 1078; Hawes v. Contra Costa Water Co., 104 
U.S. 450, 457-460; 26 L.Ed. 827, 830-832. 

The only allegations concerning detriment are that “plaintiff has suf- 
fered loss as a stockholder by reason of the practices of defendant herein 
stated,” and the assertion to the effect that should the bank in the future 
employ counsel who has an adverse interest in a proceeding, plaintiff 
and the other stockholders would be injured “by loss of prestige, business 
and earnings of defendant bank.” These allegations indicate that if any 
detriment has been suffered by plaintiff, every stockholder has likewise 
suffered, thus if a cause of action car be stated, it must be by way of 
a derivative suit. 


However, plaintiff cannot maintain a derivative suit without fulfilling 
the requirements of § 834, Corporations Code. Campbell v. Clark, 159 
Cal. App.2d 432, 437, 324 P.2d 51. It is alleged that plaintiff “is the owner 
of shares” of defendant bank. Section 834(a) (1) requires an allegation 
that plaintiff was a “registered shareholder” at the time of the transaction 
or any part thereof of which he complains. It is further alleged “that 
demand has been made by plaintiff upon defendant to cease and desist 
from such practice, in litigation for damages (Fairchild v. Bank of Amer., 











808 THE BANKING LAW JOURNAL 


155 [165] Cal.App.2d 470 [477, 222 P.2d 101]) as an injured party in an 
estate; that further demand as stockholder would be futile.” Plaintiff is 
required, under § 834(a) (2) to allege “with particularity his efforts to 
secure from the board of directors such action as he desires” and that 
“he has either informed the corporation or such board of directors in 
writing of the ultimate facts of each cause of action against each defend- 
ant director or delivered to the corporation or such board of directors a 
true copy of the complaint which he proposes to file, and the reasons for 
his failure to obtain such action or the reasons for not making such 
effort.” It is well settled that such demand need not be alleged if the 
facts pleaded show that such a demand would have been futile (Reed 
v. Norman, 152 Cal.App.2d 892, 898, 314 P.2d 204). However, the con- 
clusionary allegation “that further demand as stockholder would be 
futile” would not appear to meet the requirements of the statute. No 
sufficient facts are alleged with particurlarity, and appellant’s reference 
to “Fairchild v. Bank of Amer., 165 Cal.App.2d 477, 332 P.2d 101”? is 
- not helpful. See, Toboni v. Pennington Millinery Co., 172 Cal.App.2d 
47, 50, 341 P.2d 845; Hawes v. Contra Costa Water Co., supra, 104 U.S. 
at page 461; Huntington v. Palmer, 104 U.S. 482, 484, 26 L.Ed. 833, 834. 
Section 1060, Code of Civil Procedure, provides that “Any person 
. . who desires a declaration of his rights or duties with respect to an- 
other . . . may, in cases of actual controversy relating to the legal rights 
and duties of the respective parties, bring an action in the superior court 
for a declaration of his rights and duties in the premises. .. .” Section 
1061 provides that “The court may refuse to exercise the power granted 
by this chapter in any case where its declaration or determination is not 
nececessary or proper at the time under all the circumstances.” 

Monahan v. Dept. of Water & Power, 48 Cal.App.2d 746, 750-751, 120 
P.2d 730, 732: “Accordingly under the statute litigants are not vested 
with an absolute right to a determination of an actual controversy existing 
between them with respect to their rights and duties growing out of it. 
Moreover, if the determination is refused they are not entitled to a review 
unless they show affirmatively that the court abused its discretion. [Cita- 
tion.]... In that connection we may well observe that not only must the 
controversy be a justiciable controversy, as distinguished from ‘a differ- 
ence or dispute of a hypothetical or abstract character; from one that is 
academic or moot’, but it must be ‘definite and concrete, touching the 
legal relations of parties having adverse legal interests.’ . . . In short, 
the controversy must be of a character which admits of specific and 
conclusive relief by judgment within the field of judicial determination, as 
distinguished from an advisory opinion upon a particular or hypothetical 
state of facts. The judgment must decree, and not suggest, what the 
parties may or may not do.” See also, City of Alturas v. Gloster, 16 Cal.2d 
46, 48, 104 P.2d 810; Merkley v. Merkley, 12 Cal.2d 543, 547, 86 P.2d 89; 


2 See footnote 1, supra. 
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Caldwell v. Gem Packing Co., 52 Cal.App.2d 80, 83, 125 P.2d 901; Willis 
v. Lauridson, 161 Cal. 106, 118 P. 530; Oppenheimer v. General Cable 
Corp., 143 Cal.App.2d 293, 297, 300 P.2d 151. 


Upon the theory that declaratory relief cannot be denied merely 
upon the ground that the complaint shows plaintiff can recover nothing 
and judgment must be against him, courts have been reversed for denial 
of declaratory relief through sustaining of a demurrer without leave. 
Such cases are Maguire v. Hibernia S. & L. Soc., 23 Cal.2d 719, 728, 146 
P.2d 673, 151 A.L.R. 1062, and Columbia Pictures Corp. v. De Toth, 
26 Cal.2d 753, 760, 161 P.2d 217, 162 A.L.R. 747. Concerning this matter 
we said, in Haley v. Los Angeles County Flood Control Dist., 172 Cal. 
App.2d 285, 292, 342 P.2d 476, 480: “In those cases reversals were had 
because the court had denied declaratory relief through sustaining a de- 
murrer. But those opinions do not command reversal in all instances re- 
gardless of the fact picture drawn by the complaint. An exception to the 
general rule appears in Davis v. City of Santa Ana, 108 Cal.App.2d 669, 
239 P.2d 656. That was an action to prevent the performance of a con- 
tract for collection of city garbage and for declaratory relief. The attack 
upon the contract was that it was made without notice inviting bids and 
that it was not let to the lowest responsible bidder after notice, and hence 
it was illegal and void. Having determined that the court properly de- 
nied an injunction, the opinion in 108 Cal.App.2d at page 684, 239 P.2d 
at page 665 says: ‘It is true that a complaint for declaratory relief is 
legally sufficient if it sets forth facts showing the existence of an actual 
controversy relating to the legal rights and duties of the respective parties 
under a written instrument and requests that these rights and duties be 
adjudged by the court. Maguire v. Hibernia S. & L. Soc., supra. How- 
ever, the pleadings must set forth facts which show an actual con- 
troversy. Under the statement of facts here presented the only con- 
troversy claimed is whether the contract for the handling of garbage was 
void because bids were not called for, and whether the conditional agree- 
ment to sell the equipment was void because such sale was not made at 
public auction. These questions were fully presented by the pleadings 
and plaintiff has suffered an adverse ruling on these subjects. He is not 
prejudiced by the ruling of the trial court which, in effect, denies declara- 
tory relief. No abuse of discretion appears in the action of the court 
in refusing to entertain such complaint. [Citing cases.] 

“In Essick v. City of Los Angeles, 34 Cal.2d 614, at page 624, 213 
P.2d 492, the court held that the trial judge had erred in dismissing a de- 
claratory relief complaint and, instead of reversing it, modified the judg- 
ment so as to declare that plaintiff was entitled to no relief. 

“Anderson v. Stansbury, 38 Cal.2d 707, 242 P.2d 305, was an action 
for accounting, declaration of trust and declaratory relief, in which the 
court had granted a nonsuit. At page 717 of 38 Cal.2d, at page 310 of 
242 P.2d it was held that this did not result in a miscarriage of justice 
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within the constitutional provision. ‘From what has been said, it ap- 
pears that the trial court properly granted the nonsuit as to plaintiffs’ al- 
leged causes of action for an accounting and for a declaration of trust. 
However, plaintiffs complaint also included a count for declaratory 
relief, and the disposition of such count would ordinarily require an ex- 
press declaration of the rights of the parties. Essick v. City of Los 
Angeles, 34 Cal.2d 614, 624, 213 P.2d 492; Kessloff v. Pearson, 37 Cal.2d 
609, 613, 233 P.2d 899. While the trial court therefore erred in entering 
a nonsuit rather than a declaratory judgment in disposition of the count 
for declaratory relief, such error cannot be deemed prejudicial here. Any 
declaration of the rights of the parties would necessarily have been un- 
favorable to plaintiffs in conformity with the disposition of the other two 
counts, which latter disposition constituted the equivalent of an express 
declaration that plaintiffs had failed to establish any rights. Under such 
circumstances, the procedural error of the trial court does not constitute 
ground for reversal of the judgment. Const., art. VI, sec. 4%.’ 

“[Volume] 15 Cal.Jur.2d § 25, p. 145, makes this observation: ‘It is 
of interest to note that, in affirming the denial of declaratory relief by 
the trial court, the opinion of the reviewing court sometimes discusses 
matters of substance with respect to which the declaration was sought, 
and in effect affords the plaintiff-appellant a declaration as to the law 
measuring his rights or duties.’ This must be true. Our holding that 
plaintift cannot recover upon the cause of action which he attempts to 
state becomes the law of the case. If the cause were reversed, plaintiff 
could not amend to eliminate the present allegations which show he has 
no cause of action at law or in equity. Wennerholm v. Stanford Univ. 
School of Med., 20 Cal.2d 713, 128 P.2d 522, 141 A.L.R. 1358; Zakaessian 
v. Zakaessian, 70 Cal.App.2d 721, 161 P.2d 677. The superior court could 
do no more than enter judgment to that effect; in fact, this court, in the 
event of reversal, should so direct. It appears then that reversal would 
be an idle and fruitless act. The object of declaratory relief has been at- 
tained by the ruling herein. “The purpose of declaratory relief is to 
liquidate uncertainties and controversies which might result in future 
litigation.’ Hannula v. Hacienda Homes, 34 Cal.2d 442, 448, 211 P.2d 
302, 306, 19 A.L.R.2d 1268. Under such circumstances, section 4% of 
article VI, commands an affirmance. Anderson v. Stansbury, supra, 38 
Cal.2d 707, 717, 242 P.2d 305; Bisinger v. Sacramento Lodge No. 6, 187 
Cal. 578, 582-584, 203 P. 768. ‘Nor will a judgment be reversed where 
such reversal would be of no benefit to the appellant because the same 
judgment would have to be entered on retrial.’ 3 Am.Jur., § 1184, p. 691.” 

The same considerations are applicable at bar. It is clear that the 
trial court properly concluded that the complaint does not allege the 
existence of a situation requiring declaratory relief. 


Judgment affirmed. 
FOX, P. J., concurs. 
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BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 





Bankrupt’s Untruthful Statements Not Prompted by Fraud 
Not a Bar to Discharge 
In re Tabibian, United States Court of Appeals, 

Second Circuit, 289 F.2d 793 
Bankrupt granted discharge from his debts even though his verified 
petition and statement of affairs contained false statements. The bank- 
rupt’s truthful testimony at the first meeting of creditors did not cure 
the false statements but it was properly considered in determining wheth- 


er the false statements were fraudulent. For similar decisions see B.L.]. 
Digest (Fifth Edition) § 598.1. 


Defense of Usury Not Available to Corporate Borrower Even Though 
Bank Subject to Penalties for Taking Interest in Excess of Six Percent 


Central Trust Company v. Simmons Motor Corp., New York Supreme Court, 
Monroe County, 215, N. Y. Supp. 2d 555 


In suit by bank on note corporation was precluded from raising 
defense of usury and this was true in spite of fact that banking institu- 
tions are subject to penalties under New York Banking Law for taking 
interest in excess of 6%. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 1583. 


Maker of Note Held by Bank Estopped From Enforcing Oral Agreement 
Not to Enforce Note According to Its Terms 
Manufacturers Trust Company v. Palmer, Apppellate Division, 
First Dep’t, 215 N. Y. Supp. 2d 840 

Bank entitled to summary judgment against maker of notes since 
alleged oral agreement varying unconditional obligations of notes cannot 
be availed of as a defense, and public policy requires that person execut- 
ing an instrument constituting an obligation to a bank be estopped from 
enforcing an oral agreement not to enforce it according to its terms. For 

similar decisions see B.L.J. Digest (Fifth Edition) § 831. 
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Collecting Bank Not Liable for Giving Notice of Dishonor to Less Than 
All Endorsers Where It Gave Notice to Its Principal 
M.G.M Concrete Corp. v. State Bank of Long Beach, 
Nassau County District Court, 215 N. Y. Supp. 2d 981 
Bank which acted as agent for collection of notes and which gave 
notice of dishonor to its principal, to maker and to some but not all en- 
dorsers was not liable to its principal for not having given notice to all 
the endorsers. For similar decisions see B.L.J. Digest (Fifth Edition) 
$ 1006. 


Mortgage Sustained Against Charge of Fraud 


Lesser v. Strubb, Superior Court of New Jersey, 
Appellate Division, 171 A. 2d 114 
Fraud of husband in inducing wife to execute a mortgage will not 
invalidate it as against mortgagee unless latter participated in or knew 
of fraud, and even though mortgagee was aware that wife “gratuitously” 
guaranteed and secured her husband’s loan, obtained through the medium 
of a corporate transaction, it would not be obligated to inquire whether 
husband was committing fraud on wife. For similar decisions see B.L.]. 


Digest (Fifth Edition) § 598. 


Attorney's Fee of 20% for Collection of Note by Suit 
Held to Be Reasonable 
General Lumber Corp. v. Landa, Appellate Division, 
Second Department, 216 N. Y. Supp. 2d 33 

Under New York law a provision for a reasonable attorney’s fee con- 
tained in a note is enforceable, and a sum equal to 20% of the face 
amount of the note is a reasonable attorney’s fee for its collection by 
suit. For similar decisions see B.L.J. Digest (Fifth Edition) § 109. 
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Despite summer heat and the lure of more attractive pastimes than 
legislating, the solons of the state capitals keep working away. Here 
is more banking legislation. When will the flow come to an end? 


CALIFORNIA: S.B. 650 permits banks to average required re- 
serves over a two week period. 

Various amendments to the retail installment sales act were en- 
acted as A.B. 2319. The amendments do not affect lawful charges for 
credit but change certain terms required in a sales contract, change 
the form of a notice of assignment when a sales contract is sold to a 
third party and change various remedies available to buyer or seller. 


Two laws, A.B. 2055 and 2511, which duplicate each other to a large 
extent, were enacted relating to savings and loan associations. The 
laws provide: (a) one or more savings and loan associations may open 
for operating convenience a “service office” which is not a branch and 
not open to the public but which may be used to expedite internal 
operations of the participating associations; (b) the power of an 
association to make loans on unimproved real estate and real estate 
held for development purposes is increased; (c) an easy procedure is 
set up to permit a temporary change of location where the association 
desires to construct a new building at the original site, and (d) an as- 
sociation may issue “minimum term shares” which require a waiting 
period where a member seeks to withdraw his funds. Such shares may 
draw extra dividends. 





CONNECTICUT: The Deposit in Two Names Law is amended 
by Public Act 405 to cover deposits in two or more names. 

Public Act 306 makes it clear that a deposit in trust for a named 
beneficiary in a savings bank or savings department of a state bank 
may be paid to the beneficiary upon the death of the depositor, and any 
bank making payment to the beneficiary is relieved of liability. 

A general abandoned property law, Public Act 540, was enacted to 
replace former piecemeal legislation on the subject and is applicable 
to banks, savings and loan associations, credit unions and a broad class 
of other holders of unclaimed property. Holding periods are fixed at 
20 years for dormant bank deposits. A 10 year period is fixed for inactive 
accounts in savings and loan associations or credit unions, for un- 
presented certified checks, unclaimed dividends or interest on stocks 
or bonds, unclaimed contents to safe deposit boxes opened for non- 
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payment of rent and unclaimed property held by a fiduciary. A period 
of 7 years is fixed for miscellaneous property. At the end of the hold- 
ing period, the bank or other holder is required to turn the property 
over to the state. Claims may be made for the turned-over property 
until 20 years after the end of the original holding period at which time 
the property escheats to the state. While not the Uniform Disposition 
of Unclaimed Property Act, the Connecticut enactment contains a 
number of similar provisions. 

Laws relating to loans and investments include Public Act 402 
which repeals the former limitation on investment securities of one 
obligor which a bank may hold, Public Act 418 which raises the limit 
on F.H.A. home improvement loans, Public Act 423 which permits par- 
ticipation in loans on Connecticut real estate by an out-of-state bank, 
Public Act 436 which repeals the 6% interest limit on certain loans by 
savings banks or savings departments of state banks and Public Act 
470 which authorizes certain disaster loans by savings banks or savings 
departments of state banks. 

Confusion between investments in savings and loan associations and 
savings deposits is increased by Public Acts 349, 353, 364 and 366 
which permit use of the term “savings account” to refer to invest- 
ments in savings and loan associations and eliminate from various 
statutes references to “shares” or “share accounts.” 

Public Act 604 increases the corporate franchise tax from 3%9% to 
5% of net income and applies to mutual savings banks, savings and 
loan associations and, with certain exceptions, “every other company 
carrying on, or having the right to carry on, business in this state.” 

Public Act 438 permits banks and certain other financial institutions 
to deduct from tax each year until 1974 an increasing percentage of 
interest paid to depositors or investors until, by 1974, 100% is deductible. 
A minimum tax of 2% of interest paid to depositors is substituted 


FLORIDA: The “Payment of Forged or Raised Check Act” in 
Florida requires the drawer to notify a bank which has paid a forged 
or raised check of that fact within one year after return of the can- 
celled check to the drawer or notice to the drawer that the check is 
available for delivery to him. S.B. 240 makes this statute also applicable 
where a bank pays a check bearing a forged indorsement. Under the 
new enactment, failure of the drawer to give notice to the bank within 
the required period means that the drawer, rather than the bank, will 
bear any loss arising from the forgery. Some other states have similar 
laws and there is a counterpart in the Uniform Commercial Code. 

The existing “Time Limit on Stop-Payment Act” is amended by S.B. 
484 to provide that a bank is not liable for non-compliance with a stop- 
payment order on the day it is received unless the omission or failure 
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is willful. This enactment recognizes that a bank receiving a stop- 
payment order needs time to see that the order reaches the proper de- 
partment where checks are processed for payment and that it is un- 
realistic to hold a bank liable for payment over a stop order at 1:05 p.m. 
when the stop order is received at 1:00 p.m. 

Two laws of benefit to the savings and loan business are S.B. 141 
and 142 which permit associations to make loans on leasehold interests 
in real estate and on land development projects and which make the 
Gifts to Minors Act applicable to savings and loan associations. 

The accounts receivable law is amended by S.B. 847 to include with- 
in the Act agreements to assign future receivables. 

H.B. 1748 revises the “pour over” trust statute which permits a gift 
by will to the trustee of an existing trust even where such trust may be 
amended or revoked. 

Guardians of incompetent wards and personal representatives of 
decedent's estates are permitted to hold stock in the name of a nominee 
under H.B. 645 and 650. 

H.B. 2735 makes the state sales tax expressly applicable to purchases 
made by state and “federal” banks, but provides that the tax is in- 
applicable to state banks if, by reason of Federal law, it is inapplicable 
to “federal” banks. 


HAWAII: The minimum par value of bank stock is reduced from 
$20 to $5 and a procedure to change par value is set forth in Act 150. 

Act 135 draws on a provision of the Model Code of the United States 
Savings and Loan League to make savings and loan accounts legal 
investments for a broad class of savers including all kinds of fiduciaries, 
banks, business corporations, charitable and eleemosynary institutions 
and public funds of all kinds. 


MAINE: The statutes setting forth the powers and duties of the 
Banking Department are completely revised in H.B. 494, which is a 
partial recodification of the Maine banking laws. Among other things: 
(a) the term of the Bank Commissioner is raised from 4 to 6 years; 
(b) various department fees are fixed; (c) the Bank Commissioner is 
given broad rule-making powers upon compliance with certain pro- 
cedures; (d) banks and other financial institutions are permitted to 
participate in any public agency set up under Federal or state law, 
even without express statutory authorization, until the next session of 
the Legislature has met; and (e) banks are permitted to invest in jointly 
operated automated facilities for check processing and other activities 
relating to depositors’ records, but it is expressly provided that infor- 
mation derived from banking records shall be kept confidential. 

H.B. 459 makes provision for the closing or relocation of a branch of 
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a savings bank or trust company and also eliminates former require- 
ments of capital for a trust company establishing a branch. The enact- 
ment also permits a bank to sell its assets to another bank but provides 
that a merger or sale of assets will not be permittend in any instance 
where a monopoly might result. 


MASSACHUSETTS: A promissory note which is executed in con- 
nection with a sale on credit of consumer goods is required in Chapter 
595 to be labelled with the words “consumer note.” Any note so de- 
nominated shall not be a negotiable instrument within the terms of 
Article 3 of the Massachusetts Uniform Commercial Code. 

A statute regulating the business of selling checks, drafts and money 
orders and requiring the licensing of persons in that business is Chapter 
607, which does not apply to banks. 


MICHIGAN: An anacronistic requirement that a bank annually 
file with the Commissioner a list of its stockholders is deleted in Public 
Act 75 which also makes it clear that a bank may participate in any 
real estate loan, not merely loans for commercial or industrial purposes. 

Public Act 106 provides that certain technical filing defects will not 
invalidate a chattel mortgage if adequate consideration for the chattel 
mortgage has been given in good faith. 

The Uniform Supervision of Trustees for Charitable Purposes Act 
was enacted as Public Act 101. 


MISSOURI: Any state or national bank or trust company qualified 
to act as a fiduciary in the state may hold investments in the name of a 
nominee under S.B. 133. 


NEBRASKA: It is made clear in L.B. 580 that an installment loan 
subject to special licensing requirements does not include a loan made 
by a non-licensee where the interest rate is not over 9% per year. 
Loans by savings and loan associations are also exempted in L.B. 471 
from usury law limitations, except on property improvement loans where 
the maximum rates are set at 7% on the first $100 and 6% on any 
amount over $100. 


NEW HAMPSHIRE: Miscellaneous changes to laws regulating 
banks and savings and loan associations were enacted as Chapter 136. 
Among other things: (a) the non-resident decedent transfer tax is 
made inapplicable to deposits or savings in savings and loan associa- 
tions and credit unions, having previously been inapplicable only to 
bank deposits; (b) the required procedure where a passbook is lost 
is changed and the law respecting lost passbooks is made applicable to 
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accounts in savings and loan associations, credit unions or banks of any 
kind; (c) one joint tenant may pledge a joint account as security for a 
passbook loan without the consent of any co-tenant; (d) real estate loan 
limits of savings and loan associations are raised; and (e) capital re- 
serve funds of political subdivisons may be invested in savings and 
loan associations. 

Chapter 195 relates to savings banks and permits “special notice 
account deposits” which are accounts that may not be withdrawn with- 
out notice of at least 90 days and “bonus account deposits” which are 
systematic, periodic deposits over a stated period of time without with- 
drawals. Extra dividends may be paid on both special classes of ac- 
counts. 


Chapter 204 provides that where property is removed from a safe 
deposit box which is opened because the rent is not paid and such pro- 
perty is not claimed for 5 years after the box is opened, any money in 
the box together with the proceeds resulting from the sale of the contents 
shall be turned over to the State. 


Chapter 193 is a retail instalment sales act applicable to time sales 
of motor vehicles at $7,500 or less in price. Finance charges are limited 
to $7 per $100 per year for new motor vehicles, $9 per $100 for used 
cars not over 3 years old and $12 per 100 for older used cars. Sales 
finance companies are required to be licensed and are subject to regula- 
tion under supervision of the Bank Commissioner. The form of retail 
instalment sales contract is specified and certain provisions, such as a 
confession of judgment clause, are not permitted. Various provisions 
are made with respect to insurance and an “anti-coercion” provision 
permitting the buyer to take out his own insurance is included. The 
borrower is given prepayment rights and certain “interest” refunds must 
be made upon prepayment. 

A law limiting interest charges on mortgages other than first mortgages 
was enacted as Chapter 255. This enactment limits interest to 114% 
per month on unpaid balances where a loan is made in excess of $1,500 
on a one to three family residence assessed not in excess of $15,000. 
The enactment does not apply to loans by banks or by any other financial 
institution supervised by the Bank Commissioner. 

The franchise tax on interest or dividends on savings accounts over 
$10,000 in banks or savings banks is raised from % of 1% to 1% and 
the tax on dividends paid on accounts over $10,000 in cooperative banks 
or Federal savings and loan associations is raised from 34 of 1% to 1%. 
The tax on capital stock is a credit against this tax on interest. 


NORTH CAROLINA: S.B. 114 enacts the Uniform Trust Receipts 
Act which had been previously enacted this year in West Virginia. 
Mutual trust investment companies are permitted under S.B. 251. 





818 THE BANKING LAW JOURNAL 


A new small loans law applicable to loans of $600 or less for a 
maximum term of 25 months is H.B. 15. Lenders are required to be 
licensed and are subject to supervision by the Banking Department. 
Charges may not exceed $20 on the first $100, $18 on the second $100, 
$15 on the third $100 and $6 on amounts over $300, all per annum. A 
borrower who prepays is entitled to refund under the “rule of seventy- 
eights.” “Balloon” notes and provisions authorizing confession of judg- 
ment are prohibited. Credit life and accident and health insurance is 
regulated. The new law is inapplicable to loans on motor vehicles or 
to loans by banks, savings and loan associations, credit unions or certain 
others. The Act is also inapplicable to loans by licensees exceeding 
$600, but rates and other limitations on such loans are goverened by 
the laws relating to loans by industrial banks. 

H.B. 564 permits a lender to perfect a security interest in a motor 
vehicle taken as security for a loan by filing with the Department of 
Motor Vehicles an application together with the certificate of title of 

the motor vehicle. It is provided that the lien shall be noted on the 
certificate of title by the Department. Provision is also made for release 
of a lien on the certificate of title when the loan is paid. 

Usury law limitations on maximum interest rates are made inapplic- 
able to loans of $30,000 or more to business corporations organized 
for profit under S.B. 129. 

H.B. 1062 raises from $400 to $750 the limit whch a credit union 
may loan without security. 


OHIO: A bank having a joint deposit of a husband and wife may, 
upon death of one of the depositors, pay not over one-half of the deposit 
to the surviving spouse without necessity of obtaining a tax waiver under 
S.B. 381. This sort of enactment appears desirable, since the advantages 
of joint deposits may be lost in instances where a surviving spouse is 
unable to use any part of the account while the estate of the decedent 
is being settled and tax liability is being fixed. 

The Uniform Gifts to Minors Act was adopted as H.B. 630. 

The term of office of the Superintendent of Banks is extended from 
2 to 4 years under H.B. 51. 

H.B. 129 makes applicable to Federal savings and loan associations 
various privileges accorded by law to state chartered building and loan 
associations. S.B. 583 authorizes building and loan associations to ac- 
cept investment savings accounts ($1,000 or multiples thereof not with- 
drawn for 3 or more years) and pay extra dividends thereon. 

A number of changes in the small loans law are incorporated in 
H.B. 365 passed over the Governor’s veto. The limit of any small loan is 
raised to $2,000 and maximum terms are set at 2544 months for $1,000 
or less and 3744 months for loans over $1,000. Maximum finance 
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charges may not exceed $16 per $100 on the first $500, $9 per $100 on 
the next $500 and $7 per $100 on amounts over $1,000, all per year. 
Credit insurance on small loans is authorized and various regulatory 
changes are made. 

H.B. 528 authorizes insurance companies to invest in corporations 
organized to finance and collect insurance premiums. It might be no- 
ticed in this connection that a 1960 New York law subjects to detailed 
regulation the business of financing insurance premiums on automobile 
liability and other kinds of insurance. 


OKLAHOMA: State chartered building and loan associations are, 
under S.B. 251, accorded certain powers conferred by Federal law upon 
Federal savings and loan associations. This enactment is the converse 
of Ohio H.B. 129 reported above. 


RHODE ISLAND: The laws governing loans and investments by 
savings banks and savings departments of state banks are recodified in 
H.B. 1878 which amounts to a partial bank law recodification. It is 
understood that recodification of other parts of the banking law is in the 
offing for other years. Major changes include: (a) simplification of 
limitations on investment in government or corporate securities, replacing 
a former very cumbersome and inconsistent group of statutes; (b) 
authorizing loans on the cash value of life insurance policies; (c) 


authorizing home improvement loans not over $5,000 for any single 
loan with a maximum term of 60 months; (d) authorizing investment in 
commercial paper and bankers acceptances; (e) authorizing investment 
in stock of bank holding companies; (f) raising various real estate loan 
limits; and (g) permitting participation loans. 


SOUTH CAROLINA: Act 599 permits credit unions to borrow 
from savings and loan associations and to invest capital funds in savings 
and loan associations. 


TEXAS: H.B. 91 creates a separate savings and loan department 
and transfers from the Bank Commissioner to a Savings and Loan Com- 
missioner certain duties in connection with supervision of savings and 
loan associations. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 
‘ 


Declaratory Judgment Proper to Construe Will 


Estate of Johnsen, Pennsylvania Supreme Court, May 2, 1961 

Decedent’s will created a trust the income of which was to be paid to 
her sister for life and then to her brother for his life. Upon the death of 
the survivor, one-fourth of the trust principal was distributable to a 
niece if “she shall be living at the time of distribution,” and otherwise 
the full trust principal was distributable to a college. The niece died 
while decedent's sister was still alive, but after the death of decedent’s 
brother. The niece’s personal representative requested a declaratory judg- 
ment as to the interest of the niece’s estate in the trust, and the trustee and 
’ the college objected on the ground that the settlement of the trustee’s 
account was the proper time to determine such interest. Held: There 
was a proper controversy for which a declaratory judgment was an ap- 
propriate solution. To delay the determination would benefit none of 
the parties, and would be harmful to the niece’s estate. 


Swiss City Is Statutory Heir 
Estate of Utassi, New York Surrogate’s Court, New York 
County, 145 N.Y.LJ. 15, May 17, 1961 

The decedent, a citizen of the United States, was domiciled in Switz- 
erland at the time of her death, and the City of Lucerne was appointed 
administrator of her estate. A dispute arose between the City of Lucerne 
and the State of New York concerning the disposition of the decedent's 
United States assets. Held: Since the Swiss law clearly established the 
place of a decedent’s last domicile to be his heir in the absence of persons 
lawfully entitled to inherit, the City of Lucerne was an heir of the de- 
cedent and entitled to the property in question. 


Condemnation Award Placed in Trust 


Estate of Giacomelos, California District Court of Appeal, 
May 18, 1961 


Decedent devised a life estate in certain real property to his wife. 
After the property had been condemned by the State, the court awarded 
the value of the life estate to the widow, and distributed the balance 
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of the award to a testamentary trust created for his children by the 
decedent. Held: All of the award should have been placed in trust 
to pay the income therefrom for life to the widow. Such a disposition 
was more in accord with decedent's devise of a life estate in the real 


property. 


Specific Amounts Disposed of Larger Residue 

Estate of Grier, Pennsylvania Supreme Court, May 2, 1961 
Decedent's will directed that his executors sell his personal property 
and, after payment of debts and expenses, “distribute the residue to and 
among the following persons and/or corporations, as hereinafter be- 
queathed.” The will further directed the sale of his real property and 
the distribution of the proceeds thereof among the same legatees. The 
list of legatees of the residue included a specific dollar amount next 
to each name, and the total of these dollar amounts was only 20% of 
the actual residue. Held: The total residue should be distributed among 
the legatees in the proportions indicated by the dollar amounts. The 
use of dollar amounts was to preserve the same relationship if further 
legatees were added, and there was no intestacy as to part of the residue. 


Zoning Laws Cannot Invalidate Devise 
Metzdorf y. Borough of Rumson, New Jersey Superior Court, 
Appellate Division, April 27, 1961 

Decedent owned a sizeable tract of land improved by certain build- 
ings and a boat house. His will devised a portion of the land to certain 
individuals, and the remainder to his administrator indivdually. Neither 
tract as devised could be occupied in conformity with the zoning laws 
of the municipality. The individuals asked for declaratory relief that 
they held good title and for an injunction against action by the municipal- 
ity, and the municipality asked that the devises be held null and void. 
Held: The testamentary dispositions were permitted under the zoning 
laws, and the individuals held good title to the tracts. However, their 
use of the property was subject to the zoning laws. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on. trusts, estates and gifts. 


Alternate Valuation May Be Elected by Use 
Revenue Ruling 61-128, I.R.B. 1961-28, p. 7 

The Internal Revenue Service has recently been requested to rule 
whether the alternate valuation has been “elected” within the meaning 
of the Internal Revenue Code where the executor has computed the 
tax and the taxable estate upon values determined on the date one year 
after death, but has not designated an election in the required place on 
the Federal estate tax return. Held: The alternate valuation may be 
used under these circumstances. “Whether an election has been made 
is to be determined from all the facts disclosed in the estate tax return 
field.” 


Life Tenant May Be Fiduciary 
Revenue Ruling 61-102, I.R.B. 1961-22, p. 7 

The Internal Revenue Service has recently been requested to rule 
whether an individual who has a life interest in property is taxable, 
either as an individual or as a fiduciary, on gain realized from the sale 
of property, where the life tenant is required under the terms of the 
bequest to reinvest and conserve the proceeds of the sale for future dis- 
tribution to remaindermen. Held: The proceeds of the sale constitute 
income accumulated or held for future distribution under the terms of 
a will, within the meaning of the Internal Revenue Code. The taxpayer 
is acting as a fiduciary with respect to such proceeds, and must therefore 
report the gain therefrom on a fiduciary income tax return, paying the 
tax due thereon. 


Direction to Pay Income Exercised Power of Appointment 


Estate of Leo M. Gartland v. Commissioner of Internal Revenue, 
United States Court of Appeals, Seventh Circuit, August 4, 1961 


Decedent's father created a trust in 1929 under which the trustee 
was directed to pay to decedent during his life “so much of the income 
as the Trustee in his discretion shall deem advisable.” Decedent was 
given a general power to amend, terminate, or change the beneficial 
interests under the trust. Decedent in 1931 directed the trustee to pay 
the income to him for life, and in 1945 executed a release of his general 
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power of appointment. Held: The direction to the trustee, although 
it did not affect the disposition of the trust remainder, constituted an 
exercise of the power of appointment. Accordingly, the property was 
not excludable on the ground of the release of a pre-1942 power. 


State Law Determines Marital Deduction 
Estate of Percy Ballantine v. Tomlinson, United States Court 
of Appeals, Fifth Circuit, July 20, 1961 

Decedent bequeathed 25 per cent of the residue of his estate to his 
widow. The will provided that the bequest to the widow should not be 
charged with the payment of any part of the estate tax on the estate. The 
will made no other provision for the payment of estate taxes, and the 
taxes were in fact paid by decedent's executor out of the income of the 
estate. Under applicable state law, the estate tax would have been, in 
the absence of a contrary direction by the decedent, a charge against 
the residue of the estate. Held: The “marital deduction is a net value, 
and in determining it the worth of the property must be reduced by 
the amount of charges against it even though these charges be met 
from another source.” 


Court Should Assess Tax When Determining Heirs 
Opinion of the Attorney General of Missouri, May 25, 1961 
The Attorney General of Missouri has recently ruled with respect to 
the jurisdiction of the Probate Court to determine the amount of Missouri 
Inheritance Tax when it makes an heirship determination in a non-pro- 
bated estate. Held: The probate judge should, by his own motion, 
invoke his jurisdiction to assess inheritance tax, although no admin- 
istration of the estate exists nor may be granted. Any tax so assessed 
would become a lien against the estate assets. 


Testamentary Transfer Entitled to Marital Deduction 
Estate of William P. Foss, Jr., New York Surrogate’s Court, 
New York County, N.Y.LJ., June 13, 1961 

Decedent bequeathed one-half of his gross estate in trust for his 
widow. In addition, an insurance policy on his life was payable to 
her outright. Decedent's will provided that all death taxes on his estate 
be paid out of the residue thereof, and this direction was construed to 
require apportionment of tax against the insurance proceeds. Held: 
The “direction for payment of estate taxes . . . is not a stipulation against 
apportionment within the residuary estate, with the result that” the 
residuary trust for the widow “is entitled to the exclusive benefit of the 
marital deduction.” 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Trust Investment Policies 


What is the proper trust invest- 
ment policy for the 1960's? This 
question was thrust at participants 
in a recent ABA regional trust con- 
ference by Charles W. Buek, first 
vice president of the U. S. Trust 
Company of New York. 

“Shall we set a new policy each 
month,” asked Mr. Buek, “reflect- 
ing the short term swings of the 
stock market? Or shall we give 
up that almost hopeless attempt 
and come up with an all-purpose 
investment philosophy so sound, 
and so immutable, that it will not 
have to be reviewed before 1970?” 


The U. S. Trust officer’s conclu- 
sion is that the proper choice for 
the sixties lies somewhere between 
a monthly policy and an external 
one. Success in investment poli- 
cies, he cautions, will require a 
willingness to change; policies 
must be more flexible than in the 
past, and investment action must 
be “prompt and unhampered.” 
The choice of individual equities, 
he adds, will prove increasingly 
difficult because the markets for 
products of some companies are 
approaching saturation while the 
goods and services of other com- 
panies are nearing obsolescence. 
Also, corporate profit margins will 
probably continue to decline as a 
result of the gains of organized 
labor. 

Translated into impact, Mr. 
Buek declares it likely that com- 
panies which do not gain ground 
will lose ground and that there 
will be a reduced number of com- 
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fortable income producers for trust- 
men to fall back on. This finding 
is prompted by the erosion of profit 
margins and the exhaustion of po- 
tential markets. “Our first advice 
for the 1960’s,” he asserts, “would 
be that you keep more liquid than 
before, more flexible than ever, 
and make up your mind that you 
will have twice the activity in 
your trading department than you 
have had in the past.” 

With respect to the current level 
of the stock market, Mr. Buek con- 
cedes that it is high but also ob- 
serves that a number of reasons re- 
sponsible for this level seem certain 
to persist. 

Cited as an example is the Fed- 
eral tax structure, which continues 
to stimulate the demand for stocks 
while reducing the supply. The 
capital gains tax has reduced offer- 
ings and many large blocks of 
stock become less available for sale 
as market prices rise —since this 
makes capital gains taxes even more 
costly. According to Mr. Buek, 
this powerful factor which operates 
to reduce the supply of stocks will 
continue unabated into the sixties. 


The supply of stocks has also 
been restricted by the financial pol- 
icy pursued by corporations. When 
raising new capital, companies 
have preferred bond over stock of- 
ferings; bond interest is deductible 
and serves to reduce tax liability 
while dividend distributions are 
not and lack this advantage. There 
is little evidence that corporate 
policy, which is a factor limiting 
the supply of common stocks, will 
be altered. 
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On the demand side, it is well 
known that a wide variety of funds, 
some of them of tremendous size, 
have become regular and steady 
buyers of common stocks, and 
move to accelerate their purchases 
when the market declines. In this 
category fall mutual funds whose 
growth, however, may be influenc- 
ed by psychological factors. On 
the other hand, an actual certainty 
prevails with respect to the con- 
tinued growth of pension funds 
and there is at least a strong prob- 
ability that profit-sharing plans will 
continue to expand in number and 
in volume. Also not to be over- 
looked is the rapid increase in the 
number of annuity pension funds 
and the determined effort on the 
part of life insurance companies 
to enter the variable annuity field. 
There are no signs that this pro- 
gram will be abandoned, and these 
funds are characteristically steady 


and large buyers of shares. 


Individuals, particularly those of 
considerable means, have been at- 
tracted to stocks because of the 
difference between the 25 per cent 
capital gains tax rate and the per- 
sonal income tax rates — which go 
as high as 80 per cent. Capital 
gains are preferred to dividends 
and the demand for common stocks 
in this sector seems destined to 
continue in the sixties. 

“Thus it is probable, if not cer- 
tain,” declares Mr. Buek, “that the 
imbalance between demand for 
and supply of common stocks will 
continue. For this reason at least, 
price-earnings inultiples may be ex- 
pected to continue high. We see 
no prospect of a return to old- 
fashioned multiples.” 

Mr. Buek’s investment policy for 
the sixties calls for considerable 
caution in the immediate future 
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and deep-seated confidence for the 
longer period ahead. He opines 
that fixed-income investments will 
continue to produce both income 
and headaches; that the manage- 
ment of common stock portfolios 
will be exceedingly difficult, and 
that inflexibility and reluctance to 
change will involve stiff penalties. 
Emphasizing the tremendous im- 
portance of selectivity, he warns 
that the process of searching se- 
lection should already be under 
way. As one principle for the ear- 
ly sixties, he urges the selection of 
companies which report widening 
profit margins and avoidance of 
shares of companies with narrow- 
ing profit margins 


The U. S. Trust officer also rec- 
ognizes the possibility that trust- 
men may begin to invest moderate 
amounts of money overseas. This 
is foreseen in spite of added in- 
vestment hazards in other parts of 
the world, such as problems of ex- 
change restrictions and threats of 
nationalization of industry. Never- 
theless, rewards abroad are tempt- 
ing because standards of living are 
rising rapidly, saturation points are 
still a good distance away, and la- 
bor costs are favorable. One short- 
coming, he notes, is the continuing 
dearth of reliable statistical infor- 
mation. And although not all reg- 
ulatory authorities are ready for 
our equity participation in foreign 
ventures, it appears probable that 
the sixties will witness a careful 
entry into foreign securities mar- 
kets. 


At home, Mr. Buek suggests that 
fixed-income investments will con- 
tinue to treat investors badly. The 
economic growth which many fore- 
casters predict, he remarks, may 
find our sources of funds — savings, 
depreciation, plowback of earn- 
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ings, etc.—scarcely adequate for 
the purpose. He foresees the like- 
lihood of chronically high interest 
rates, and levels quite possibly 
higher than those now prevailing. 


“Direction Trusts” in Pension 
and Profit-Sharing Trusts 


“Direction trusts” in the pension 
and profit-sharing area should be 
avoided as a matter of policy and 
there should be no retreat from this 
position. A clear caveat to this ef- 
fect comes from C. W. Hastings, 
Jr., trust officer of the First Na- 
tional Bank of Oregon, in Port- 

land. 
‘ The so-called direction trust 
vests the power to direct invest- 
ments in the Administrative Com- 
mittee appointed by the employer, 
or perhaps in the employer or some 
other agency. It is quite obvious 
that this places the trust company 
in an exposed position. Upon ac- 
cepting such a trusteeship, as Mr. 
Hastings explains, the trustee be- 
comes obligated to follow the di- 
rections of the committee, although 
remaining responsible for impru- 
dent or otherwise improper invest- 
ments. 

“If the trustee refuses to make a 
directed investment,” observes Mr. 
Hastings, “recriminations will sure- 
ly follow, as may liability if the 
refusal cannot be clearly justified; 
but if the trustee does not refuse 
to follow instructions to make an 
improper investment, it may be 
acting in neglect or breach of its 
fiduciary responsibilities and incur 
severe criticism and liability. Un- 
just as it may appear, despite an 
express grant of investment author- 
ity to the committee, and despite 
exculpatory language, the trustee 
and the committee share a co- 
fiduciary relationship and the trus- 
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tee cannot escape sharing respon- 
sibility for improper investments 
in which it participates, even 
though its role is relatively passive.” 

The average committee is em- 
ployer-oriented in its thinking, 
states the west coast trust officer, 
and is usually imbued with a quite 
understandable desire to make a 
showing. Frequently, the commit- 
tee is composed of men who, as a 
matter of business necessity, are 
accustomed to risk-taking on a 
plane forbidden to the trustee. 
Thus, the dilemma recited above 
is no figment of the imagination. 


However, it is often possible to 
work out a solution through discus- 
sion with employer management. 
The situation may be cured by con- 
version to an approval trust or an 
agency. Another solution is to re- 
tain the direction trust but provide 
the trustee with the express power 
of veto. 


But suppose these alternatives 
are not available. What can be 
done when a direction trust cannot 
be changed and the trust company 
cannot decline the trusteeship be- 
cause of the real hazard of serious 
detriment to very valuable banking 
relationships? Under these cir- 
cumstances, Mr. Hastings recom- 
mends the following course of ac- 
tion. 

1. The trust should be accepted 
upon the condition that there will 
be included in the trust instr- 
ments (both the plan and the trust 
agreement, if these be separate 
documents) and in the explanatory 
booklet or other material given to 
participating employees, a_ clear- 
cut statement as to where the in- 
vestment power lies. These instru- 
ments should clearly state that the 
investment power resides solely in 
the committee; that the committee 
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is not restricted to so-called legal 
investments; that the trustee has 
no duty or power to control invest- 
ments and occupies the position of 
custodian or agent relative to the 
committee. This statement should 
be added to the usual exculpatory 
provisions in the trust instrument. 

2. At the outset and before any 
investment action has been taken, 
a letter should be delivered to the 
committee and to the employer 
management embodying the fol- 
lowing statement: It is the policy 
of the trustee, in administration or 
direction trusts, to: review directed 
investments; protest any direction 
which it in good faith believes to 
be imprudent or otherwise improp- 
er; resign before executing such 
directions — assuming they have 
not been modified. The letter 
should also invite committee dis- 
cussion with the trustee about pro- 
posed investments prior to issuing 
directions. 


Mr. Hastings points out that 
these steps will not guarantee im- 
munity from future difficulties and 
liabilities, but that they are likely 
to narrow the area of potential lia- 
bility and assist in creating a situa- 
tion wherein the trustee may 
strongly influence investment de- 
cisions. 


Economic Goals 


and Profits 
William R. Biggs, Bank of New 
York economist, asks whether 


some of the Administration’s poli- 
cies toward business are appropri- 
ate and timely, and enhance this 
nation’s ability to achieve an ade- 
quate growth rate over the long 
term. 

The questions he raises are these: 


“Does persecution of business 
for mere bigness make sense at a 
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time when competition is world- 
wide and competitors include huge 
Iron-Curtain government monop- 
olies and free-world cartels? 

“Will broken up, smaller units 
be able to compete successfully in 
world markets? 

“Is over-all pricing exorbitant 
or unfair when corporate profits 
are becoming a constantly lesser 
percentage of Gross National Prod- 
uct and of invested capital? 

“Is the Administration aware of 
the need for business confidence 
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and adequate profit incentives not 
only for managers of business but 
more importantly for its owners if 
the capitalistic system is to func- 
tion efficiently?” 

Corporate profits affect most 
governmental tax receipts, divi- 
dends and capital outlays by in- 
dustry. Eroding profit margins 
will not induce the expansion visu- 


alized for this country. 


THE BANKING LAW JOURNAL 


Odds and Ends 

The 1961 edition of the New 
England Almanac may be obtained 
from the Public Information De- 
partment of the Federal Reserve 
Bank of Boston, 30 Pearl Street, 
Boston, Mass. 

Fact Book, 1961, may be obtain- 
ed from the United States Savings 
and Loan League, 221 N. La Salle 
St., Chicago 1, Ill. 


CALCULATION OF FUNDS AVAILABLE FOR DIVIDENDS 
UNDER FEDERAL RESERVE ACT 


Section 5199(b) of the Revised Statutes (12 U.S.C. 60), as 
amended in 1959, provides that the approval of the Comptroller 


of the Currency is required before a national bank can pay divi- 
dends if the total of all dividends declared in any calendar year 
“shall exceed the total of its net profits of that year combined 
with its retained net profits of the preceeding two years. . . .” 
Under Section 9 of the Federal Reserve Act member state banks 
are required to comply with Section 5199(b) except that the ap- 
proval of the Federal Reserve Board is required rather than the 
approval of the Comptroller. 

The Federal Reserve Board has been asked whether it is 
necessary in determining the extent of funds available for the 
payment of dividends to take into consideration the amount of a 
net loss in the current year or in one or both of the preceding 
two years. The Board ruled that under section 5199(b) it is 
necessary to take into consideration such losses because if this 
were not done a bank could pay dividends even though the ag- 
gregate results of the last three years was a net deficit. This 
is precisely what Congress was trying to prevent. If there is a 
net deficit during the three year period a supervisory authority 
should be satisfied that special circumstances justify the payment 
of a dividend and thus consent of the Board is required. 








